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16, : 

fced states Senate, 

i Environment and 

Washington, D. C. 

■ : recess,, in 
room 4200, Dirksen Senate Office Building, Hon. Jennings 
Randolph (chairman of the committee) presiding. 

Burdick, Hart, And , ' 
Chafee and Wallop. 

Senator " andolj 
morning. Another day together. 

John ; will y. to elate on exactly what we were 

doing or not doing when we stopped yesterday? 

Mr. Yago. Yes. Yesterday morning the conunittee considered 
several proposed amendments, acted on approximately three, and 
discussed a couple more. I think that is where we left off. 

•• 

members presej rest in discussing.' 

. had offered in 
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crement requirement and its applica- 
tion to a part of the process tightly controlled. That I 
believe to be a realistic effort to not so much help someone as 
to apply something reasonable. 

I was asked to lay that aside so members might consider it 
and discuss it. Perhaps there might be some comment from those 
who have looked into the matter. Is there any member of the 
committee who was here yesterday who might want to make a sug- 
gestion? It was suggested, as we recall; toward the close of 
the discussion that we might have it applicable to existing 
sources 8 own plant. Mr. Domenici. 

Senator Domenici. Existing sources and existing sites. 

Senator Randolph. That is correct. I think you spoke of 
that possibility. I am not sure whether it was you who 



Senator Domenici. Yes, it was. I 
would consider looking into whether or r 
mant or limiting it to existing sites wc 
that which he wanted to do and at the se 
greatly limit its applicability since W€ 



the chairman if he 
ilifying his araend- 
s consistent with 
le would certainly 
•.ealing in the 



Iwhole area of noncomplianc 
much interpretation. 

1 would therefore pro 



Ls very fragile and subject to 
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:he notification 
fctempting to do 

I appreciate th :h has been given to the aiae 

ment by the New Mexico and hopefully by other 

a desire to have, further comment on the amen 
Modification? Does staff wish to comment in an 
on this? We would be glad to have it, if you would. 

Chairman, if we are preparing to vote, 
lid like to hear staff summarize ones again the effect of 
the amendment as amended. 

is helpful. Would you do 

Mr. Cuacmings. Yes, 3.ir. The effect of the amendment would! 
be to say that ror expansions of existing facilities at existing; 

required to meet the best avail = 
would be reviewed. They wou 
their total emissic 

tons, they would b< croiu ; s increme 



Class 2 area., they would 
have to go throi lass l area quality values protecting 



tme as it woulc 
ions would af fee! 
Lee was given and a review of their e 
Ld have to be made. 



for any other 
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Mr. Braithwaite. The pollutants that are combined in 
totaling are all the pollutants emitted in the source. 

Senator Randolph. Gary, I would want to say that that was 
the intention. I thought that I so stated in presenting it. I 
am not asking that there be agreement, but that was my 
intention. With the modification here, it was intended and 
| certainly from the standpoint at least of the offer that I 
made of the amendment, it pf course is consonant with what I 
| desired. 

Mr. Cumsnings. The effect of that. Senator, would be that 
the emissions of such a source would be counted against the 
increment for any future sources coming into the area. It 
j could use up the increment, but sources less than that size 
] would not have to meet the increment themselves . 

or Muskie. That is what I still fail to under- 
hat that means, if it counts against the increment, 
uramings. It counts against the increment so that 
sources which do not qualify for this exemption mav 



oe;: 



M 



not 
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you mean saying 
it this araendinen 
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to meet the incr 

Senator Muskie. What would that mean? 

would mean first a demonstration by tha 
source involving modeling , and so on, that their emissions 
would stay within the increment. If necessary, it would mean 

■her modif'icaticr.s of either the controls or the location o 
the facility so as to avoid exceeding the increment. 

Senator Muskie. With the amendment there is the risk tha 
they would not meet the increment, that they would go over. 

Mr. Curmuings. Yes. The purpose of this is to allow 
expansion at existing sites where flexibility in site location; 
and so on, to meet the increment is not available. 

Senator Muskie. What about the Domenici amendment? 
Mr. Cummings. That is what it does, it limits it to the 
existing sites -which was the justification in the first place. 
Mr. Billings. Mr. Chairman, by the Domenici modification 

this amendment essentially applies a similar test not an 

lentical test but a similar test — to these 50-ton allowable 
c less sources to the test similar* to that which the committe* 
aoptea last year with respect to existing facilities in 
Lrtier areas, which said that they could expand if they met 
sat available control technology. 

Under that provision there is a trade-off concept because 
. >as in which the House standards are exceeded, and 
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■here isn't. But it is a somewhat similar test. 
Senator Muskie. But the net result is a lesser degree of 
control over the use of the increment. 
Mr . Cumiaings „ Yes . 

Senator Muskie. So the increment could disappear with 
less policy in place to protect against that or to give the 
public control over it. 

Mr. Cummings. The effect could be to preclude further 
growth in an area by the fact that these sources used up the 
available increment or more than that, and that would stop any 
larger sources from ever coming into that. 

Mr. Braithwaite. If they went through the modeling 
techniques as they would under the normal bill, they could alsc 
use up the increment that way. 

Senator Muskie. I understand. Any economic activity you 
have uses risks. At least you are using it with your eyes 

Senator Domenici. On the other hand, Mr. Chairman, we 
argued the point whether or not we were going to count in 
censoring unknown deterioration against the increment lesser 
sources than- major emitters and the conclusion was no, as I 
understand it. 

Senator Muskie. But you are adding to the unknown. 

Senator Hart. Mr. Chairman, could X ask one more question 
an page 13 of S. 252, Section 6, subsection 4. There is 
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■deral land manager or 
'•.ion is under subsection (c) at the botto: 
of the page 7 there is a demonstration requirement on the part 
of the owner/operator that particulates and sulfur oxides will 
not contribute, I understand the effects of this amendment 
ipt emitters under 50 tons. 

The question is, does the permit grantor still have the 
authority Tender this amendment not to grant a permit? 

Mr. Cummings. Yes. Two things control that. First, the 
way this exception is drafted is only an exception from the 
Class II increments, not from the Class I procedure which is 
spelled out in paragraph 5, pages 14 and 15. 

Secondly, Section 116 continues to apply. Section 116 sa; 
that a State for its own purposes, its own reasons may not 
grant a permit or impose more stringent controls. 

So that there are two ways in which a permit may not be 
granted to such a source covered by this exception. One is if 

and that process is followed. The second is if the State itse! 
chooses to impose more stringent controls. 



if you will, 50-ton polluter couj 
It under those conditions you have £ 
Senator Randolph. Absolutely. Abs 
Senator Hart. What is the findiner 
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.s not granted? 

Mr. Cuntmings. The Class I pr 

Senator Hart. That, it violates Class I standards? 
Mr, Cummings . That, it has an adverse impact on the air 
[ualities of the Class I area. There is no limitation on th< 

Senator Hart. So the State can establish other reasons 
.nd the permit grantor can deny it on those grounds? 
Mr. Cummings, Yes. 
Senator Muskie ■ 



Mr. Cummings. The purpose of the exception is to exemp 
uch a source from the Class II increments. 

Senator Randolph. Gary and other members, if you would 
emit the chair, I hope we can come back this afternoon, 

ra sure others do. I will work those appointments into the 

Senator Muskie . 1 have to leave for a budget committee 
earing in two minutes. I can come back any time it suits t3 
est of the committee this afternoon, I think. I don't thin] 
ave any commitments except a brief lunch break. Whatever si 

with me. I hope we c< 
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Senator can get a quorum now, Mr. 

•'. We have seven and Senator MeCiure is on his way, so 
we will have a quorum. 

Senator Domenici. Mr, Chairman, I have to leave and go to 
the budget and energy hearings. 

Senator Bentsen. I have to leave because I have an amend- 
ment on the tax bill coming up in about two minutes, but I will 
be in and out this afternoon for a quorum. 

Senator Randolph. I am trying to determine for this after- 
noon. I will be in and out. Senator Muskie can more or less 
stay, as 1 understand, this afternoon. 

tor Muskie. As far as 1 know, I can stay.. 
Sen itor Randolph. And I will try to be here as close to 
the chair as possible. Than we will sit at 1:30 this afternoon. 



Senator Burdick. Yes, I can be here at 1:30, 
Senator Hart. I cannot be hare at 1:30. I can be 

, but X will be here as quickly after 2 as I can. 
Senator Randolph, l^hat will be four of us on this 

>ne or two on the other. ?fe will meet at 1:30. 

cor Baker. You have a quorum if you want to t.i 

ant to vote? 
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: Doraenici amend- 
ment? 

Senator Don .: chairman accepted my a» 

raent to his amendment. 

Senator Muskie. That is fine. 
Mr. Yago. Senator Anderson. 



Mr. Yago. Senator Bentsen. 
Senator Randolph. By prosjy, aye* 

Senator Burdick. What is this on? 
Senator Randolph. This is ray amendment as amende 
Senator Bomenici. 

is an amendment that Sen 

proposed yesterday. 
Senate r Burdick. Ha* ■ *& today? 

apply only to f 

sites . 

Sana tor Burdioi: , pass. I d.Xdn*t hear 

Ms. Yago. 
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Mr. Yago. Senator Domenici „ 
Senator Domenici. Aye. 
Mr. Yago. Senator Gravel. 
Senator Randolph. Ave by pz 



Hart. 



No. 



Mr. 



lan. 



Senator Baker. Aye by 
Mr. Yago, Senator Moys 
Senator Muskie. No by 

Senator Muskie. No. 
Mr. Yago. Senator Stai 

(No response.) 
Mr. Yago. Senator Wall 



Mr* Yago. Senator Randolph. 

Senat c )lph- Aye . 

Mr. Yago. The : nt carriec 



vote of eight to 
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•:. Mr. Chaii 
r on? I don't ' • this is all 3 
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Senator Baker- Mr. Chairman,. I have an amendment but if 
you want to delay it later I will be glad to bring it u] 

then. 

Senator Randolph. I will entertain your amendment now. 

Senator Chafee. Mr. Chairman, on that last vote, I came 
in a little late. I must confess I am not completely familiar 
with it. if I could reserve 'tiff vote and vote later on, I don 
think it will affect the result. Is that satisfactory with y< 

Senator Randolph. You are the person who makes the 
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is the rule. 



33 1 your vote? 

14 H senator Chafee. Yes. I would like to < 

15 jjmore the vote, if I am permitted to do that. 
Senator Randolph. Yes. 
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Senator Randolph. Then what is the vote? 
Mr. Yago. Seven to four. 
Senator Randolph. Senator Baker. 

itor Baker. Mr. Chairman, I thank you for the oppor- 
tunity io call up my aneik 

s agenda. There is a memo] 
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rs old or older, 
ffect of tall • 

itead of a continuous control stack. 
. Chairman, I point out that is a limited exceptioi 

for emission reductions from the 1970 Act, particularly for th: 
class of power plant. This class of power plant represents lei 
than 19 percent of the total poorer plant population and probab: 
163S than 10 percent of the total power production, since thes« 
older plants are being phased out of operation. 
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^xiwfuueriTicai <tna economic concerns. Tne impact of continuous 
Lssion reduction will cost electricity consumers in the seven 
ites served, in my region, by TVA over §110 million per year. 
While I endorse emission reduction as the fundamental 
| strategy to meet ambient standards, I think we must also recog- 
jjnize that at some point a plant will become so old that it is 
impossible to justify adherence to those camensive concepts. 

Hh& average life of a coal-fired power plant is 25 to 40 
years. During its last years of operation these plants are 
typically being operated at lower capacity factors. I be;-' 

power plants which are moving well into t"r half oi 

their useful life the alternative c stack should be taker 

of in the protection of ambie: 
• 
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;hat we, you may 
sail, Mr. Chairman , earl: between Senator 

Director Ruckelshaus in which com 
was expressed about the propriety of EPA permitting tall stac 
that at that time the record will reveal, as staff has pointe 
out to me, I said that I seriously doubted that the Congress 
intended other than continuous emissions control but that the 
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emission controls and our recognition of the fact that in the 
case of old, \ :cge coal- fired power plants, that they ought 

tegy at the time. 

The costs of generating electricity at tho>3o old plants on 
the average will be increased in terms of the O and M cost — • 
the operation and maintenance cost — will be Increased on the 
average of 50 percent if they mt . | plants and 

retrofit to 



be tempered by realism and I think that is not 



think, Mr. Chairman, that only in the case of plants 20 
>.ld or older — which, as I say, will represent probably 
rent of the electrical generating capacity in the coun- 
only in case of coal- fired, steam power plants should we 
them to go forward now with the control strategy that wa 
time thought to be the national policy. That is to say, 
.1 stack strategy. That is the reason for this amendment 
.irroan, and I urge its acceptance. 

inator Randolph. Senator Baker, I want you to tell the 
of the committee the number of installations that you 
e from. your study would be affected by the tall stack 
on that you wish to permit. 

nator Baker. The figures that I have, Mr. Chairman, are 



generating capacity in the country. 

cording to EPA, aire now out of compliance and thus couid 
r tall stacks 8 stress. Only about 20 of these are on th 

Of these, only eight have come into ca 
size of those t apliance is 200 
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are unique In many 
unique because of their extreme size. 

1 Like the 200 megawatt power plants that are brought into emis- 

I sion control strategies, these are frequently 1300 megawatt oz 
2200-megawatt power stations. The TVA was in the lead 
in being very, very large coal-fired steam power plants in the 
fifties. It is these very large plants that would be extremely 

J costly to go back and retrofit for continuous strategy arid in 
many cases these plants have already invested in tall stacks tc 
implement the control strategy they thought was the national 

I poxicy. 

Senator Randolph. I notice that you speak of the 25 to 40 
| year-old coal-fired unit average life span and you indicate tha 
j; these plants are typxcally, you say, being phased down to lower 



lower capcity factors and what is being done. 

Senator Baker. Mr. Chairman, every sower plant of cour: 
has some life expectancy. The, actual dumber here varies fror 
j! system to system and according to the load characteristics oi 
I the particular system. 

For instance, with Consolidated Edison, manv of their v« 
j old plants continue to be in service, but those old plants aj 
|| in service for other and' different reasons — in some cases 
hbecause of the shortage of the availability of investment of 
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and special 
icing requirements. 
>ically, a plant will be phased down gradually to the 
place where, instead of being a base load t>ower plant operati3 



tore or I 
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rfcinuously, it will become a peak 1 
b of electricity generated by tha 
lough its capacity to generate elec 
It will be used less frecraently th 
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Senator Randolph. One filial question. Perhaps it will be 
the final question. I notice in the amendment that you speak 
of height of new or existing stacks. I think I know what you 
are thxnking of , but would there ba any inclination on plants 
with the word "new" here to move into the building of stacks? 

Senator Baker. Mr. Chairman, it could be done. You could 
build these huge new stacks at these old plants. As I say, 
there are only 149 of them in the country which represents 19 
jparcent of the total power plant population. But in many 
{cases and I am speaking once again from the parochial stand- 
point in the case of TVA — those stacks have already been buiH 
at a time when they thought they were in compliance with a 
program that EPA had directed for the Clean Air Act standard. 

The answer to your question is yes, in that limited number 
of cases the- old coal-fir jam ps wer plants 20 yea; 

older could employ :rategy in or 
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•' tor Randolph. 1 thank - the response 

question. 
Gary? 

Senator Hart. Howard, just to recapitulate th€ 
say there are 149 plants involved potentially. 
Senator Baker. Yes. 

Senator Hart. That is question number one. 

Mr. Herod. Let me respond to that,. There are 
fired plants that are over 20 years of age. Of thos 
already in compliance with the 1.2 pound emission ii 



the 



20 plants that 



xs is a 



Of those, 8 are in compliance and these are the plants \ 
are speaking of that average about 200 megawatts. Some of tl 
plants are as small as 30 xaegawatts, and they have all come 
into compliance with the use of coal-burning fuel - 

The potential emitters that will probably be elig'.i 
economic reasons would foe -loser to the 20-plant fi< 

to the 149-plant figure, simply 3 tall sfcn 

capita] v/iil have 

be weighed against 
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20 are. 

Senator Hart. What factors did the EPA take into con- 

unc! standard 1.2 and 4 and 5, and 

so forth? 

Mr. Herod. The account the ambient standards, 

the emission rate needed to meet -he standards without using tfc 
existing stack, which I think is • a stack plant of over two an 
a half tiroes the tall stack. 

existing plants without necessarily having a direct relationship; 
to ambient air quality emissions. 

Senator Hart. But my point is didn't they in fact relax 
the 1.2 pound standard because of the age of some of these j 
plants , the 4 or 5 pounds or not? 

Mr. Herod. Not to my knowledge. 

Jaker. The 1.2 pound standard was never applied 
except for new source performance standards, and these are 

ously not new source plants. I am not sure "relax" is quite) 

hfc word. It is - .. ay8 

r did Rup-,1 y. 

mt. Braithwaifce. The entire sysi 3 in the 

• 

i 
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they kept the 1.2 standard 
because of theix was necessary for the- 

ambient air 

Herod, But in response to Senator Hart's question — 
dure. Of those fou 
Mr. Braithwaite. Yes. 

Mr. Herod. But that was 'not a reflection of the age of the 
plants. It was obviously not" in the case of the TVA. 

Mr. Braithwaite. That is right.' it was a judgment on what! 
the ambient air quality would require. ■ 

Senator Hart. Back to the question of what percent of 
capacity nationwide these plants represent or that the 149 
represent, I think Howard said that he figured about 10 percent.) 

Senator Baker. Ten percent of the capacity and 19 percent ' 
of the plants, 

Mr. Herod. Senator, that is based upon the fact that 
these older plants tend to be smaller than the plants built 

Senator Hart. What percent of the coal-fired plants? It 
is well over a third, isn't it, of* all coal-fired generated? 

Mr. Herod. Are over 20 years old. Carl, I think the 
statistics are 35 percent.. 

Mr. Braithwaite. Yes, 35 
Mr. Herod. Of just 
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s would be affected by 

Mr, Herod. On a plant-by-plant 

P5r. Cumraings. How many of those plant 3 



Mr. 



stem? 
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:e build those tall stacks? Do you knc* 
Mr. Herod. I don't know how many. Th: 
undertaken to build tall stacks. 

Mr. Herod. Of the 4 that have built tc 
. 1 plant, they have built the stacks 



:y- three or 34 



iCC tO tl 
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Lng , " three of the four TVA 
existing tall stacks. 



;'-v. '-he : :• k\ . :?ou.j; h a ve already go 
Lch is the point I made a minute ago, £, 
lese thing's at the time they thought th 
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had gone ahead • me interpretation and 

ters who might go ahead is: 

Senator Bur dick. What is the effect of the tali stacks? 
doesn't affect the quality of the air in the end, does it? 

Senator Baker, It is a d:'.spersal technique. If the staci 
tall enough to get above the currents of the air, it 
perses the discharge over a wider area. It really is just 
tendent on the fundamental assimilative capacity of a larger 
sa of air instead of a smaller area of air that would be 
:ected with smaller stacks. It was originally, I think, a 
tcept that derived in England, from their techniques for 



They built very larg« 
effective dispersal of the 

Senator Baker. Over 

many of the plants that wc 
in air quality problem are 
ry ox primary 
Mr. Braithwaite. We 
regional basis, 



:xxxer smogs xn London. 

tall stacks there in order to get an 

smog beyond the London area. 

ve it to France, 

he North Sea. They could have. 

could I ask the committee staff how 
Id be affected by this amendment are 
s or nonat tairiraent areas, either 
standards. 

information on a . 
th 



contacting 



1 reg.i 



that a 3 coal- fired • ■ in Ohio, Indiana, and 

tiie 1 de problems 
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We do not kn to -/our cruestion. 

tor Baker . G.ne answer to his cruestion, Carl, is that 
rxdment would permit them to -violate the 
primary standards in any case, with tall stacks or otherwise, 



6 I Senator Randolph. Senator Domenici. 

Senator Domenici „ I have a couple of questions, Howard. 
8 j| I want to tsll you I must leave and go to two other meetings . 

Let me ask this. Are we talking about plants that have 3 
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lustry. When we talked about the copper 

that strategy we frequently speak of tall 
rategy like i,t. In the copper industry we have 
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srery specific 



ns in the Sei 



Of the ones that this amendment addresses, is there a 
permanent strategy that is economic, that is in between, that 
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Mr. Rerod. Let ma respond to that on. the basis of the 
strategy t : e.rtake if this amendment 



not talking about an intermittent 
are calking only about dispersal. This 
is the tall stack. In a< at this would do is 

I it would change the modeling that gives us an emission rate ai 



s plants, 'mat em3.ssion rat« 

have to coma in an develop i 

t use a scrubber strategy in 
the emission rate. 

The difference is that it wc 



lid 



t one 



backs . 



ission limitation going to be 
i as equal as the = ■ 

Mr. Herod « It is was not unde 

if they were to go to tall sta 

Senator Doiaenici. Why not? Why can't we do that and put 
Jon technology in between and, if it is more econcsnieal , supple 
merit it by the tall stack? 

Mr. Herod. In essence, that is what they are doing. The 

source. In point of time, when we built the stack, they 



nici. The rx 



Do we know how long power plants, that we would make an 
| exception for, might exist? For another 20 or anot 
how long? 

Mr. Herod. Only on the basis of average lit 7 icy, 
they would last for an average of five to 15 years. 
Senator Doras \ years? 

Herod. Right, but t ring at old 

they generally star 

■ 
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I newer plants to the s 

Senator Hart. Is it proposed that the same principles 
I would apply to other plants burning other fuels besides coal 



sr. tar. cnaa-rman. xt. zs n 



lent, but it could be proposed if 
ik that control strategies are di 



problems the same? 



r instance. They can be the same. 

Senator Hart. I think what we would have at the very least 
plants burning other fuels coming in and asking for the same 
ung and then the lid is farther off and the number of plants 

We are asking for serious deterioration of this legislation 
:hink. I don't know why you would make an exception for coal 
■Jaisk the same principles ought to apply to other fuels- and if 
i y apply to other fuels, then you are really talking about 
:e than 150 plants, systems that is. 

Senator Baker. There is one reason that it seems to ae we 
J ought to take account of. I don't really think that I have any 
{necessity to defend my views on environmental policy, nor on my 
I dedication to continuous controls . But we are going to lose the 
| whole show if we don't find some dec Legibility. If we 

■ 
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vf 3 Ider will increase by 50 per- 

cent. I don't care how well iuteationed we are, that added 
s to -the cost of ty being escalated at a f ero~ 

| cious rate, is going to cause a reaction, I think, that none 
| of us want. 

I That is exactly what I had in mind when I said initially 

| that I did not come to a decision to introduce this amendment 
j easily. It is not in keeping with the way I felt on the ques- 
tion of continuous control, but I think it is a matter of aenv 



I j we 
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extraordinary cost of control. I don't know of another situa- 
tion where a system, as in the case of coal-fired steam plants, 
thought they ware in compliance with Federal policy at the time 
ied out new by judicial interpretation not to be sc 
I don't know of another case where the distress is as 
acute as it will this case, Mr. an. 7. thus dec 

to introduce thi. 

Senator Dornenici . B res have acte<\ with ecoj. 

| detriment based upon option of 

srious to 'iVrise. Is ti 

■ • 
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Mr. Herod. 

Senator Baker. That is right. 

Senator Domenici. So your position is the others are 
planning to or have done nothing to get themselves ready £< 
the other? 

Mr. Herod. One is the TV A system. The other continus 
have a TVA system. Thev would use tail stack stratecrv of t 



of eguity in addition to Howard's position of balancing and 
flexibility. I see an issue of eguity in those who acted in 

We are talking about others theit haven't done anything 
yet and they would come under it, if I understand the amendnte 
We don' t itaow how many, but a number ition to the three 

• b ."-save been economically put out by making -r decision. 

m't that correct, there are a number that haven't yet? 
Herod. There would be clonal ones that tt&g 

tall stacks, that is true — sonws of the- plaiits we were 
■ 
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lator Hart, While we are kicking this around, each 

: thing, of course, are dependent upon his 

perspective „ 

view of the legislation and its implementation all 
3 not that it has been too inflexible but perhaps that'. 
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this legislation, and a number of ot 
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• changes in it. 
My own view of it is that this would be a major 
in the commitment.- i to be followed bj 

of others inevitab! .-.•tvccc-me of it 

a substantial redirection of the Congress" commitment 

Senator Baker larv is I did* 



ac 2 



1 ; it was going to destroy- th 
destroy the program. 

Senator Burdick. Wil 
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enator Baker. If they change out the boilers, for 
ce, it seems to me it would be a new site and it would 
ew facility and would be subject to the requirement, 
enator Burdick. If that original plant, the old plant, 
remodeled? 

enator Baker. Y vv. an ordinary steam- 

power plant there were several boiler? and several aei 

rusnr. yen pull one boiler and 
t i g not frequently 
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done, but it can be done. And in nit, as distinguished 

would have new standards on that, 
itor Hart. Let me a Question about the economics 
of it. If a private power plant came in and located, that new 
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remain: 



half 



cost of the plant to install c 
iinated in some c 
19 cost that can be amortized oat 
that plant. 

21 ; So the cost, of it to the consumer is mue! 

:>ld. plant than it would be v 
.led on a ne ;a y a 40 --yea] 
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modification in a fac: 
That major modific 
source performance ards if the effect wa.< 
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.. Hart. Let 
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ise I don't think I got it 

; : are the power rates of a company li 
ie customers, of a company like Louisvill 
i I understand has installed scrubbers, c 



principal distinction between 
:ic, which is your choice of i3 
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ntrol a 



:rategy is enormc 
:t power station 



IS 
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24 



rxtrol these 
erategy. 



ibers and a 1,300 megawatt station without scrul 
Ly don't know. But the. figures I am euro could 
the relative cost probably wouldn't be very fiifi 
ase of scrubbers particularly but because of th< 
increase in cost for g those 

L plants. 
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should be avail ah 

. Baker. I thin 
talking and didn * t hear you 



if th&t has fo« 

Chairman, 
snator Wallop , 
ird, what if v 
:alking about 



l'g this more expensive technology to build? 

jg Senator Baker. I doubt it, Malcomb. I think the likeli 

17 hood is that other factors are going to retire those plants 

18 than just this way of complying to control requirements 
IS » I think the life of the turbines,, the boilers, the tubix 
20 |i advances in technology, of relative costs to manufacture, 

2j I to base Load electricity, and other techniguea for generating 
22 jj peaking power are mors to determine t! >. span of 

-ise plants than the cost of 
24 I I think that the fundamental reason for this is because 

amortized 



:ime will so ii 

that it will make th< ants uneconomic im 

they would have been otherwi 

Senator Wallop. Wouldn't it then be a crood 



6 I! Senator Baker » If you wo 
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Senator Randolph. What was that 
Senator Baker. The general age. 
The question is whether or not th 
unset provision on this aiaendment. 
power plant is estimated between 25 an 
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17 | provision on xt of some xind. 
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:r Ram ;er stand. 

Senator Baker. The ' ed retirement dates for TVR 

plants , Mr.. Chairman, are •■ widows Creek, 1992; Shawnee, 1994; 
Johnsonvi.Ue, lDt>'2:and Kingston/ 1994; if you wanted tc do 

J.olph. '■ 

i argu- 

r;a to i. 
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jj installed on those plants now, they would be amortized over 

;xme and therefore the rate base 'would be 
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1 am no expert on rate making, but I b« 



But 



acted to regulatory authority 



it. It makes eminent sense that if you built a i 

*rs more than if you didn't have scrub' 
inator McClure, That is righto But if you have 
mfi put scrubbers on v a si 

> period of 
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2 built at 



the regional plant because it 
time the cost was less. 

:e are all other kinds of variables in rega; 
±e power and the cost of the fuel, the tax 
are a tax-paying utility or a tax-exempt ui 



«•: 



be. 
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nost people to under stand, but I am sure all my 
juld grasp it instantly. ; 
Randolv>h What wai that? 

Baker. There are great advantages, of course, to 
:ofit, non~tax~pavina, publiciv-owned utilitv. as 
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disadvantages too in terras of the rate pay. 

For instance, in the case of amortization, amortization in 
thought of as a tax-accounting procedure. Thati is, that you 
speed the cost of the facility over a period of years and 



22 ] c ^ a ^ a t * ie cost against taxes you would otherwise 
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TViV. pays no taxes. The net effect is to maybe lixis 
i costs directly into the c . the 



2g jj federal Governman-. 
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strategy wit! 3 utility compa 

ratepayer picks it up with TO. 

So any increase in the cost of serv 
strategy, it gets into our rates quicker th 
Federal Power Company because the Federal 1 



only the 
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Mr. Chairman. 



snici. 



nici. I 



and the 



srn in general 
lis people 
:es sense on 



on. 
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at this one and go with it. 

I would like to see built into it something that pushes a 

advantage of the tall stack. I don't know what that is, but 
ave done that at various points: in the bill by burden of 
proof of some type or an? i to evaluuc: 

make maybe the 20 year a» Kakea the decision 
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j the other way rather than the tall stacks. 
I don't know whether those two concerns can I 
lining, but I think for whatever plants this is 



irte 
see 



us 



ler route. 
Can I ask a q 
The one that 



what 



built tall stacks, the one that yc 
lat are their alternatives and whai 
; now? With the state of the law 1 
scribed, what are they looking at? 
rategies have been considered at tl 
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EPA has 
system which 
basis as $55 



as you have described, they would t 
n addition to the tall stacks to m< 
t. If our amendment does not appl^ 
ost recently proposed under the ex: 
phased out, probably within four t 
proposed to that plant a new gas tU 
their consultant:? 
1 million. 'Tau re? 



ing law that 
-■:.ve ycjars. 

n an annual 



phasing the plant out in be 
.that plant is $92 million, and $5 millio 
han half the pre 

I believe the capac 



substantially rcent. It is opi 

than 50 percent is designed to pro< 

the reason. 

Senator Domsniei . Thank you. 
Senator Baker. Mr. Chairman, I am villi] 
modification of the amendment to put compliant 
1992 as the expiration effective date if that 
Mr. Chairman, I am going to amend my ame: 
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at less 



is 



it, if I may, 



Senator Baker. I have just amended my amendment to prov 
for an expiration date of 1992. 

Senator Randolph. Just a moment. Who had suggested tha 
or was it the initiative of Senator Wallop? 

Senator Baker. Senator Wallop. 

Senator Randolph. I remember that was a problem with yo 
is that correct? 

a tor Wallop. It is one of the problems. 
Senator Randolph. There is a problem with me, Hoi 
to discuss three concerns. That is the us< 
word "new" in the afoendmer pxier stand exii 

stacks. That is a decision 

But tha "new" I don't 
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2 ( is not an i 



3 oi 



illey Authority problem. This | 
jrtant historical fact. But I am the only member 
serving today who was here when it was passec 



vo-cec 
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on my head, includin 
of course would stop 
I Authority with the h 
Or course I am 



10 !j with the 

11 I c u ssion < 



nining of coal and the T« 
Lectric program, 
with TVA because they w* 
. I think they ought to 
:e. Howard and I have a 



industry down 
felt that that 
nnessee Valley 



at. 



?ard — on 



Senator Baker. I don't have ai 



wou.! 
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eKisti 
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>f the case where the stacks have been built a 
In service but they have been built. 

So long as we understand t .±ng 
are already in the air, even though they are not y 
I have no objection to striking the word "new." I 
"Stack height of existing stacks may be taken into 

Senator Randolph. That, I think, is certainl 
cession in your amendment 



lilt. I am think- 
Llt and are not yet 
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■ Baker. Mr. Chairman, I would so amend my 

■ 

Senator Hart. Does that suggest the stacks will go with a 
view to this amendment passing or what? 

Senator Baker. No. The stacks were built with a view that 
they thought that was what the law was when they started. 

Senator Randolph. There was a different policy then. 



Senator Hart. Staff might wanl 
what the courts have held. My undea 



this issue. II 
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Senator Baker. EPA first with Ruckleshaus, Leon indicated 
36 I that you could have a dispersal program with tall stacks. EPA 
17 I then changed their program. 

Billings. They got sua • ' got beat. 
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initial error was on EPA* 3 initiative, 
nator Burdick. Was the tall si 
the lawsuit? 
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in NRDC versus EPA. I have a citation he ■ 

Mr. Billings. The National ureas Defense Council 
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:y 18, 1 



applies oi 
amendment 



le Fifth Circuit case against the State of 
ition plan. That was held when? 
Mr. Herod.' The decision was rendered Pebi 
i is a Sixth Circuit case that was decided 

Lving the Kentucky State implementation plan, the same hold- 
Mr. Braithwaite. There have been three circuit court 
Lons and one Supreme Court opinion, all of which went 

Senator Domenici. Would Senator Baker clarify the status 
Ls amendment now? 

Senator Baker. The status of the amendment is that it 
.es only to existing 3tacks. Existing means those that are 
sessarily those that are in operation. And the 
further amended to provide that it won't be 
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■x Janu; 



.992. 



;r Hart. Ho, 
| in 1992, with tall stacks? 

Sana tor Baker. They are going to have to 
orming fuel, put or ibers or . 

-tor Randolph. 
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Baker. Mr. Chairman, aioended ray amendment 

to provide that it only applies to existing stacks. The amend- 

3 jj ment now reads, "Provide that in establishing an emission 

4 |j limitation for coal-fired steam electric generating units which. 



or effect after January 1st, 1992." 



nt? We wil 



ago . Senal 



tor Chafee. 



Senator Bart. No, by proxy. 
Mr. Yago. Senator Domenici, 
Senator Domenici. ifes. 
Mr. Yago. Senator Gravel. 
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ndolph. No, by 
Mr. Yago. Senator 
Senator Hart. No. 
Mr. Yago. Senator McClure. 
Senator Baker. Aye by prosy. 
Mr. Yago. Senator Muskie. 



Senator Hart. No 
Mr. Yago. Senato: 
Senator Stafford. 

Senator Randolph. 



Stafford. 

(No response.) 

aye by proxy. 



Senatos 



motion fails by a 



giving oppc 
mt to vote. 
1:00. The ( 

We are to s 



>n. 



re an 



e too 



sndment that is ready for offering or is i 
your desire to recess until Is 30? 7. vould. r.ava a.. 
■■If, but 1 want to ac< 
Senator Baker. Mr. Chairman, I have to leave.. I have 
another commitment. 2 have to leave at ' 
• 
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: Randolph- Yes, at 1:30. I am ready,, of course, 
to propose my amendmeirl I amendments,, and yet 

without enough ' bate to do it . If we could 

have five or six members here* I v/ould like for us to proceed 



if that is agreeable . 
{A raising o: 
Senator Randolph 
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lank you. 
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)ortunity j 



pollution standards in so: 
of course, is not to ind 
my instances stronger th 
— I think it has been su 
rare possible, to the Sta 
:heir law on pollution ma 



I also feel that the endorsement has varied, as I have 
studied the reason for offering this amendment, at least in 

sail your attention tc ce of the aroe 

I That is that it would provide s means to alleviate the 
) ejnisslon.3 froja one State or another. ••. be provencial bv.t 

not provencial — only to give 

ia v?hich, as 

the record shows , has strr'ct the .am . ■forced ii 
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This has brought about two results. First , the emissions 



ried c 



nto West Vi: 



2 \\ from Oh: 

3 [I reducing our own pollution control efforts. I must tell you, 

4. I] by the very terrain of the State structure, it is practically i 
5 jj never a situation where east blows west. West comes east, That! 
q jj is an actual fact. 

so tne emissions rrom onio, coming across the river into 
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federal standards — • t 
lose higher standards 



of West Virginia, j 
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12 jj Virginia , having str. 
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ice, with Ohio, 
that it could 
uage change — • 



:tempt to equalizie what I am di: 
the States. 

rant to stimulate, if I can, th« 

>f the staff to perhaps do a mo: 
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the pur. 



he amendinen'e . 
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Mr. Cummings. Yes. As you said, it does relate to this 
tern of more stringent sta -ingent enforce- 

in one State than the other.. One oth ■ -,zt of this io 
fact that Ohio 's standi - forcemeat are less lax and 

ins CO 
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1 jl have to be imposed >rder to attain 

2 !| ambient stan 

The way this amendment is drafted, it is an amendment to 

4 I Section 110, the implementation plan procedure. It follows 

5 II provisions that are in the House bill and is very close to that 
•6 5 recommended by the National Governors Conference and the 

7 i Governor of West Virginia. 

8 Senator Randolph. Yea, I did want to stress that the 

9 p Governors Conference and Governor Rockefeller of the State of 
30 II West Virginia are believers in the purpose of the amendment and 
3 2 || have so stated to me and also for the record. If you will con- 



tinue. 

Mr. Cummings. It would require that every State implementa 



12 
13 

W j] tion plan prohibit any source within that State from emittii 
IS |j air pollutants which would either violate the ambient air 
56 i standards in another State, interfere with the control of 
37 jj deterioration requirements in another State or otherwise 
1Q • endanger the health or welfare of the citizens of the other 
19 j State. That is necessary for noncriteria pollutents such as 
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but go beyond the basic structure in the Act. 

It provides that basic requirement as part of the imple- 
mentation plans and then provides three things to implement 
that . 

First, that for eve:;;- ' :h may affect levels 
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in another State :e to nearby States be given. 

Secondly., an is listing sources in a 

State which may ha v. affect on another State. 

Third, which is probably the most important, it author!* 
j! any State or political subdivision thereof to petition an 
il administrator for a finding that a major source emits pollu- 
| tants which would violate this requirement, which would cause 
s a problem in another State. 

The administrator in that case would have to make such e 
j finding or dismiss the petition and at that point you would 
/e a ruling from the Federal authority, essentially a Fedei 
siter, who would be deciding whether or not the pollution i 
s State would have such an impact on the other „ 

If he made that decision, if he made such a finding, the 
i.lution in the host State could be abated just as if it wex 
violation of that own State's implementation plan. 
Senator Chafee. Who do thay go to? 
Mr. Citmmings. The administrator of EPA. 
Senator Randolph. That is the appeals procedure . 
Mr* Cummings. The effect of that is using the example 
| that the Senator gave earlier, if a particular plant in Ohio 
emissions which are causing a vio of the tirabient stands 

or somehow otherwise is tr .--ibition, first 

| the State of Ohio is re: • ■■■ State of West 

••;?irc,-inia of that c 
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Senator Chafee, You- mean that is a new plaiit they are 
.ng to build? 

3 I Mr. Cummings. A new plant cr an existing plant. 

4 I Senator Chafee,, How can you pin it on one plant? 

5 ! Mr. Cummings . I don't think you can, actually. In the 

6 I West Virginia-Ohio case it is a general pattern of regulatic 
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all the sulfur oxide sources. 

itor Randolph. I think we ought to add at this point a 
West Virginia is under the Philadelphia office. Ohio 
the Chicago office. Frankly, the interpretation, I 
i here, is that there is a variance. We find that, let I 
:hey are doing better with Chicago than we are with 



■tant limit. 
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ROI 



„ n {have 
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so I am 



Chairman, I tha.nl 
judgment it is a 

important to pros 



Mr. Chai; 



ttliS . 



:man ; . I too • 



because of my frien 

Senator Hart. I would like to work together v 

Senator Wallop. Also v;a have certain problems 
west of. us that are in effect disenfranchising the 
industry at the expense of — (inaudible) 

Senator Randolph. 1 want you to know that if 
this unanimity, which I had felt the amendment did 
equality, it will make all of us, including me. vea 



Senator Baker. 

2". (No response.) 

:sen. (No response.) 



Mr. Yago. Senator Chafee. 
Senator Chafee. Aye. 
Mr. Yago, Senator C 
Se-.-itor Hart. Aye by - • 

^> . Senator 
Senator Domenicd . (!•?<: 



1 5 



Aye by proxy. 



3 
4 



7 ! 



Mr. Yago. or I 

Senator Hare. Aye. 
Mr. Yago. Senator 1 
Senator McCIure. (T 
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igo. Senator 



response.) 
lihan. 
response . ) 
:ie. 
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Mr. 



Senator Randolph, 
idolph. Aye. 

It is unanimous. : 



jo ODwosition . 



to 



;1 jagenrla, Senator. I 
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In the 
be stricken 



v?as going to suggest item 19 on the 
n't believe there is any controversy 
tat is the question of the railroads, 
mdolph. Thank you* let us check that, 
.nt before us, Phil, read the la 
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think you want 
Lime to read thing. It appears on page 77. 

* 

Senator Randolph. Just that one paragraph, will really 

Mr. Cummings. Section 33 of the bill, as approved last 
, appears on page 77 and through the top 3 lines of page 8C 
le last Congress the railroad industry indicated to the 
Lttee the desirability of having a Federal regulation of 
3ions from railroads. 

Senator Randolph. For the engines? 

Mr. Cummings. Yes, for locomotive engines and secondary 



itantial disagr 
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lator Randolph. There is the feeling perhaps that these 
:ers considered in administrative and court proceedings. 

. Cummings. Yes. The railroad induy . to us 

»y were the prior* •. --do a in 



! last Con 



till pending in administrc 
proceedings and in the court. It particularly relates to 
question of the preemptive effect of this legislation ovex 

A similar provision in the Noise Control Act is still 
I tested to see what its effect will be„ In the absence of 
I certainty about that, they are recommending that we not ir 

Senator Randolph. Are there questions of members? 



| despite the problems and other things, now it ought to be a part 

With regards to the amendment that the chairman just 
offered, in terms of one State offering pollution to another 
I and the interstate transmission of pollution,- it wonld ss> ■»« m b 
.a problem every bit as real. 

Senator Randolph. I am sure there is ao ruling or.;-, by the 
1 limits of the industry. Eventually on this matt 
j using this word "eventuo. of years, but «. 

rather short span of time . 

j 
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a ;ions of the Act. 
r Randolph. You mean sections of the Act? 

Mr. Cummings. Under the current Act, under Section 110, 
smentation plans need to be developed to reduce whatever 
sions are major contributors to levels in excess of the 
iards. If, for example, in a given area, railroad emissi< 



e emxssions 



Sena 



sven 



vea< 



*r if we should strike t 



/illing to 



but I 



235 (a) 
I thi 



:acts f tl 



;riod, not 



urse, Last year. 1 



timings. Bailey suggests that, rather than just be 
(a) (1) , that the text continue on through line 2 or. 
that now not only would ;e d but 
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also the study would be finalised,, 

snator Randolph. That is right. 

would be transmitted to the committee. 

Senator Randolph. That is necessary, oi 
what I would insist on in connection with th< 

Senator Wallop. I would be prepared to 
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it by 
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Senator Hart, where are we right no 
notion with the amendment? 

Mr. Cummings. The motion would be t 
Lsions dealing with regulation of rai 
emissions from line 3 of page 78 through 
that the only provision dealing 

reds would be a study to b 
Con* r: -thin 270 days I believe it is. 



ick to the 



* 



nonings. ftfine . 
Senator Randolph. The Cha.i 
have a roll call on it. 7. thi :e*>. >..-». sties appro* 

Senator Chafes.. 



115 



afternoon — as I unc 

Senator Randolph. We are. 
Senator Chafes. I just as soc 

| would be prepared to vote one way or the 
Senator Randolph. You mean this aft 
Senator Chafee. Yes. 
Senator Randolph. Fine. That is ac 

8 the staff have any comments? 

9 l! Mr. Billings. Mr. Chairman , on iten 



n have a roll call 



imber 12, t 
nmittee fir 
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arisen since last 
if fuels which an 



wri tn 



ussed 



1975 and subsequent year 
gasoline.- The reason th 



"co use 
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Those cars were certified as in compliance with eiaissic 
limitations on the basis of a specified fuel, which is comrec 
referred to as being clear fuel or fuel without additives. 

In the interim period, subsequent to that time, a new i 
additive has been added to this so-called clear fuel, someth 
called MMT. MMT is n< important. What is 

fact that the 
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|| of compliance w: a without 

:hority in advance to determine whether or not 
the change in those fuel additives or the addition of those 

the emission systems of the cars on 

. 

oposed would do two things. First, 
it would prohibit trie introduction of a new fuel additive with- 
1! out prior approval of the Environmental Protection Agency to 
|j determine that it wouldn't interfere with emissions systems. 
That would take care of the prospective. 

Secondly, the amendment would prohibit within 90 days the 
continued use of any fuel additives which were added to the 
clear fuel or the certification fuel subsequent to 1975 until 
the demonstration had been made that these fuels do not inter- 
u the performance of emissions systems. 
The purpose of the air ide a means to 

protect the. invest at a $150 million invest- 

I ment in' car catalysts on the road. We have 10 Bullion cars a 
I year t that xs 30 million. We have a four and a half billion 
1 public dollar investment in the emission control systems which 
!I are at risk of being damaged by the introduction of an additive 
|| about which people know very lift: 

It is contended by some that that additive does not damage 
the system and it is content: i that it doc ge the 



system. 

the staff proposes the committee consider this 
amendment is because the risks should be minimized so that 
investment emission controls and concomitant controls not be 
jeopardised by these additives without first knowing what they 

Senator Chafee. Is there anything in there to require the 
the administrator reach a decision in a certain time? 
Mr. Billings. No. 

Senator Chafee. I think the problem with these things is 
that the bureaucracy gets involved and won't fish or cut bait. 
I think there ought to be something in there that if they donM 
decide negatively by a certain time then it is assumed that the 
are given their commission. 

Mr. Cummings. This is in the pre-clearance sale area. 
Senator Chafee. I don't know what that means. 
Mr. Cummings. In the case where you are talking about 
the introduction of something, would that also apply to an 
application for waiver of the prohibition here in (d) (2)? 

Senator Anderson. I disagree with you. I think it ought 
to apply to everything the Federal Government does, but they 
ught to be given a certain limited period of time. If they 
on't make a decision, the answer is yes, because it takes yeaz 
.o get anything out of the Federal bureaucracy in any area — 
ransportation, housing, et cetera. You never get an answer. 
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1 |j So I stroi 

2 j| suggesting, Senator 

3 jl at such time application by a fuel additive 

4 ,| manufacturer or a fuel manufacturer to use an additive that the 
I 

g i| administrator must act on that application within a certain 

6 !} period of time or the admir s answer is assumed to be 

7 || yes and it is assumed to be an approval. 

8 I R«m«4-f.T- Chafer 



Senator Chafee. That is right. 
Mr. Billings. So this would be in p; 
0 {I says, "The administrator, upon applicatio: 



M if of any fuel or fuel additive, may, by rul 



at the applic. 



14 i| an emiss: 

15 endanger c 



is 



i 



health or welfare, and," e£ cetera. 



19 Senator Chafee. you ar 

Mr. Brayman. The real issue,- from a practical point of 

21 I view is where the burden of proof is, whether the burdorj of 

22 s| proof rests with the oil company to start with to 3how that 

J have to use MMT and that it ' juest to use it 

until they make :.' swing; or the alternative , that ao-mc 

■now in the 



2 {I The if MMT is suddenly take: 

3 I of the fuel, they will be unable to market a lot of fuel that 

4 (I they now have and there ware some manufacturers that will lose 



up to 15 



their marketabl 



They say on a national average it woulc 



10 txves i 

11 do not 



it there I 
there wl 



test now 



) 



17 



Mr. Billings. Without regard to the fact that 30 million 
catalysts would be destroyed. 

Mr. Brayman. Their argument is that they have found no 
appreciable harm whatsoever. What appears before the committee 
real Motors' testimony showing one. catalyst system 
: was fouled apparent:.-? because of the use of MKT. 
>r Wallop. I sort of take exception to 
of that remxri 

plenty regard and there is obvious recourse , ■ if. - can 
' f.3h* proof, to us and oil co<~ " KMT is destroy 

• 



tat there should be some kind of 
res or no, and I couldn't agree 

Senator Anderson. I see how it affects the burden of 
oof. It doesn't see who should have the burden of proof. The 

Mr. Brayman. I wasn't attempting to address that. I was > 
fore you have a final cutoff in decision. Should IWiT be 



1, or should MMT not continue in th 



tnis 



tZ J six-month or one year, perxod. I was ;just trying to raise this 
13 other issue, which I don't think had really been raised. 
U Senator Wallop. But it merely illustrates the point we ai 

15 I going back to 1975 and here we are two years and some months 
15 jj later and there has been no decision that MMT was in there 
iy prior to that. 

18 Mr« Billings. Senator, they only using it 

scantly. Some cc . not yet begun to use 

Senator Wallop, Is that because of facturer limits' 

Mr. Billings. Yes. It has nothing to do 
approval or nonapproval. There has 
24 | action. EPA on; nd • 



■ 26 



) 



) 



■1 I) to look at tl Ltiv.es to fuel on new cer 

not. on cars that are on~the-road emission 

systems . 

So we are at risk because of their view of the law — I 
think it is probably a correct one — that, while EPA could 
act to have MMT or any other additive removed from fuel on ti 
basis of new car emission control sys terns , they can't opt to 



8 II 
10 



t if th« 



ut we have told 
ed fuel which is 



•lean 



their 



st 



Wll 



14 || oil c< 



1.6 
17 



EPA to add this addtional additive, they are creating the 

risk — and I am not positive which way it will go — that these 

systems will be either harmed or destroyed. 

Senator Wallop. For your information — I guess it is 
ferent from that which was submitted to me — 
it hay been around. It cairra .into existence as a r 
additive after lead was removed, rt is just tire same thing as 
protein extenders i :e.z a gallon of 

gasoline go further. At a <;v*.' ( e out cf gaso- 

■ 

the time frame we shor e answers £r> 

■ 



. made up from? 

■ 

Mr. Brayman. If I could comment a bit more on Senator 
.lop's comment. MMT is registered one of the problems may be 
:h the Act as it was originally written in 1970. That Sectic 

fuel additives, the Administrator may also require the manu- 
facturer to do certain things." 

Therefore it is a permissive thing. As a practical matte;: 
he submits information and he goes ahead and uses it. The 
manufacturer submits information and uses the additives unless 
the Administrator tells him not to. Whether that is the 

I don't think there is any indication that the oil 
companies or Ethyl Corporation, the maker of MMT/ has violated 
the intent of the 1970 Act. It is a registered additive and has; 

quantities up until the last year or 2 for kO 

years, I gueas. 

Senator Wallop, it is not as ugh ic was somethr'- 
just came in. 

Senator Chafee. Isn't what we are talking about here the 
burden of proa get the EPA 

get it aft 
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say: > reach a decision. 

you do about p:<; 

already been used. I don't think we can say pull them off eh, 
market until EPA gives them approval. 

Mr. Cummings. It would depend upon the time that you g.- ve 
EPA for a decision under your proposed amendment. Those two 
times could be consistent. If you look at subsection (d) of 
this amendment, it indicates that "A fuel which would otherwise 
violate this would have to be taken off the market within 90 



But there is an opportunity under (2 
in which the waiver would have to be 

;he market, it Would not have that di 
i have EPA making its decision beforehand. 

a decision should be made within a limite 
v Chafae. I don't know how long ei 
2 two times were cc 



er. If the 



ave to be 



sr. 



how long. 



Senate : ee. I am open to suggestion 

lot too long P to ma 
a c 

■ ■ . 

; 



Senator Cha^ ask EPA how long it will 

at a decision . 
Senator Wallop. And then cut it i: 
(Laughter.) 



'thing really ei 



ie basic test for regulation of fuel add! 
tests. One is whether the material will 



that 



The other test is whether emission products of the fuel 

It is on the basis of that that the lead phased— down regula- 
te. 

This is as a>:tea?jpt to test that language, the tests of the 
e>d.sting Section 211. 

Senator Wallop, r think o«e of the things 
mentioned there is . f the problems with L 

at is i :. That is that y< 

Texacos and Conocoes 



. lead-base requirement. It is 
I not big bus.i but the little 

, Billings. They have 3y bean relc 

J out imminent compliance schedules and giving them four years 
comply in order that the additional refinery capacity can 



is of the way they were orig: 
>nt is correct, but with the 



:fte 



mtor Wallop. It really hasn't been. We have very sa 
Les in Wyoming. We have four small refineries. The i 
it is that, unless something like this can exist and 
Lt can be proven to be harmful, that phrase in here I 



j prove that that is harmful or not harmful and put that into the 
l&ct and get rid of the 90 days. 

If it is less or more than 90 days, if it is 120 or 180, I 
j think that ought to be the guiding figure and not the others. 

Do yoti EPA can civ ar by this e 

how long? 

ings . Let met read you a piece from ; 
•tally tc the 

• 



•x Section 211 (c) of the 
m Air Act, should necessary . However ., the 

required for such a study' — we estimated that 
technical work alone would require a year and that the 
i making process W3 II take a substantial additional time — 
js it unlikely that prompt action can be taken under Sectic 



) 



I 



Than they go on to sa3 ! \ 
]i at this time suggests that ! 
] existing emission control s 1 " 



preponderance of the 
well be incompatible 
Further studies we 



13 
14 
15 
16 
17 



expected to settle this matter in a definiti 
will take a good deal of time to complete." 

So let us assume that with regard to th 
if the burden is on SPA to demonstrate this 
existing emission systems, let us assume tha 



live 



ulatioi 



purp. : on the lead j 

•t. ly talking about three years. 
In three years you will have another 30 million saxs on the 
road, the cat 

partially damaged by the MMT. 

if BPA's technical 
■ tful, then nothing 
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You are losing sight of the fact we are in .act in an 
y crisis. About 30 percent more liquid fossil fuel will 
wise would have been the case in that three- 
period. There is another loss of balance » gainst what 



14 



It seems to me that there is no rea 
corporations responsible for the ef 
got out on the market, it would be 
sn that it would bo harmful. 
Mr. Billings. Bat you can't recove 
fie i-oad. They p.re on the road for 6 
Lyst system its permanently harmr.d, y< 
sollutisn control effort by some cons 
Lnk also has to be weighed. 

action ire will burn 30 porcent more 
which A.s a hell of a lot of not on] 
ict that is exported to the Middle Ea 
yments and o-vsrything versus 150 cat 
Mr. Billings. I h£ :sen the 30 



anywr.y, if it were 



i 10 years. If that 
erable degree, which 

ain. If we take 

el at least, maybe 
gross national 
in fc(?.rms of balance 



talytic converters. 

relates? to the usu of lead in fvel 
Is the premise < using MMT in th<j clear pool to 

upgrade its octane numbers in worth 30 percent? 
Senator Wallop, it ron 
| marketed. Right now I t! 
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than that. But if this were tc cc 

Billings. Is the option to create a liability on the 
part of the oil con to replace all of the catalysts in 

emission systems in existing cars if subsequent to this period 
of time it is found that MMT is harmful? 

Senator Wallop. I think if they had any inclination that 
was going to take place, the decision to use or not use MMT 

Senator Stafford. The Chair would inquire: If you would 
care to continue the discussion, we will stay on it. If not, 

3 t - © xjz wfl iicivw sitytniiicf 021 <s. ziOA^contj^ovssrsxsX 

Mr. Billings. There is nothing of a noncontroversial 



Mr. Billings. Or at least recess. 

:jtor Stafford. The Chair will announce the ec 
is in recess until If 30. 
(thereupon* at 11:43 
■ • 



] 2 9 

i AFTER RECESS 

(The committee reconvened at. 1:53 p.m., Senator Jennings 

3 |{ Randolph, chairman of the committee, presiding.) 

4 I Senator Randolph. We are grateful for the members 

5 j who have returned and others making phone calls in the 
S conference room and will be here. 

7 We will begin the afternoon session. And I am not 

8 || sure, John, whether you, Leon, will bring us up to the 

9 II point where we concluded? Would you go back to the amendment 
jq I that was discussed that I offered in reference to the rails 

ii 1 from the standpoint of emission? 



!2 Mr. Cu 



14 



ng wiun railr 



f 5 a studied investigation of thos 



J7 



Senator Randolph. With 
Mr. Gurramirigs. It would 



Mr. Cuinmings. The next line 3, 73, through line 3 

i 

at page SO. There would be slight t&ons on the top 

of line 2 r page 78, to require that the rer 



Senator Muskie. '.r-darcts couldn't be established 

2 without further legislation? 

Mr. Cummings. Yes, sir. That is right. But the — 
4 assuming this legislation is enacted in the next few months, 
the study would be submitted to Congress during this Congress, 



,2 



.fy the nil 



>r Muskie. Can we 



if it 



that I think we 



f4 



Mr. Cuminings. I think we could. What t 



20 



of control. . I think we could get an assessment of both of 
these within six or nine months. 

.:: Muskie. Does the lang >te recoimaen' 

■. Cinnmi'ngs. No. Tv T e could also, Senator, expand 
the study to include an investigation of the kind of contr 
under State and local authority for the present- on railroad 
a»ie:3ions so we would 

Senator Randolph. Yes. I am certainly ■}.. 
with that. Yes., -inc. & 
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tor Muskie. The study s 
on there is on the state 



it 3.S 



4 
5 
6 
3 
8 
9 
10 
1 1 

IZ 

1.4 
1S 
16 



of the study. 



Senator Randolph. 



tec 



legislation it more or less would have to i 
own. It wouldn't be part of the broader 1< 
I have no particular objection. 
Senator Randolph. I think it 
and that is the reason for offering 
making a determination within a 



me . 

> include 



: approval, 
if you had 
id on its 
slation . 



a 



19 

21 

25 



a reasonable request 
te amendment. We 
iw months. There are 
certain materials that are available now, though, and I 
would ask unanimous consent to modify the nine months to 
six months, with the understanding that the matter Senator 
Muskie has mentioned would be included and that the state 
of the art certainly be Included. 

Senator Muskie. I have no objection. 

Senator Domenici. I tender, Mr. Chairman, if we could 
add barges to that study? They are run in interstate 
commerce and bum the same kind of fuel of the locomotives. 



mid like to include them in that study. 



la? 



hat what they are called? 



Mr. Cummxngs. I think Senator Domenici ! s concern 
had to do with the competition between barges and railroads 

Senator Domenici. You can assume that is one of my 
concerns . 

Senator Muskie. You are barging in on Randolph's 
(Laughter.) 

Senator Domenici. But I think it is a rather good 

Senator Randolph. I would rather have that stand on 
its own barge. 

Senator Domenici. I will withdraw it. 

Senator Randolph. I understand. 

Senator Domenici. You won't support it? 

Senator Randolph. I couldn't in connection with the 
amendment I have offered. I don't say what I would do on 
amendments as they come here because I consider each oae 

« 

Senator Stafford. If sows time we did consider 
something in this field, we would have to about 
the language. Inland vessels 



133 



11 
12 
13 

14 



if yo\ 



ator Muskie. Barges are not cc 
Billings, There is a current 

ia where they are rinding a ma; 

s associated with vessels comir 
and they are especially conce* 

basin. The issue is whether oi 



red? 



essles by the fact those 



in interstate comsti 
: Muskie. I suppos 
? Stafford. Only t 
r Domenici. You ca 



lame. 



ki lifts. 



n, do I ur 



Senator Stafford. Which is Sectior 



Mr. Cummings. Yes, sax. To inct -j the modifications 

•ed already. 

Senator Stafford. Then I am ready to vote, Mr. Chair 
Senator Ranee 

Mr. Yago. Sen.-'. m? 



Senator Anderson. Aye. 
Mr. Yago. Senator Baker? 
(No response.) 

Mr. Yago.. Senator Bentsen? 
(No response.) 

Mr. Yago. Senator Bura5.ck? 

(No response.) 

Mr. Yago. Senator Chafee? 



Senator Domenici? 
enici. Aye. 
Senator Gravel? 



Mr. Yago. Senator Hart? 

Mr. Yago. Senator McrClure? 
(No response.) 

Mr. Yago. Senator Moynihan? 

Mr. Yago. Senator Muskie? 
?.tor Muskie. Aye. 
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Mr. Yago. Senator Wallop? 
(No response. 3 

Mr. Yago. Senator Randolph? 
Senator Randolph. Aye. 

Mr. Yago. The motion carries nine to nothing. 
Senator Burdick. Aye. 
Mr. Yago. Ten to nothing. 

Senator Randolph. We are appreciative of the 10 to 
nothing of the members coming in, knowing of other commitments. 
And as much as we can, I know we will be here. 

Are there amendments to be offered by other members? 

Senator Domenici? 

Senator Domenici. On our mark-up itinerary I would 
like to take up No. 8, which is called Waivers of Standards 
for New Sources. In Senate Bill 253, which is the conference 
bill we have agreed on, at least by the conference process, 
on page 22 of that bill we who were conferees adopted 
House language, which is found starting &t line 14 and is 
called "Waiver for Technology Innovations," 

And my proposal is a motion to include in our bill 
the exact same language that is in Senate Bill 253, the 
conference report regarding the same. So that when we go 
to the conference with the House this time we would hava the 
same language that the House had in their bill. 

The reason for this and the goal of this is to permit 



135 

new technology to be put on just new sources r and it does 
not waive primary, secondary. It is only permissive that the 
administrator can do it, and what it is saying is if in the 
building of a new plant, it takes a substantial period of 
time and some determination and experimentation to put 
this entire new technology on board, and that the administrator, 
if requested by the State, may grant a waiver during that 
construction and determination and put on time, and may 
grant a waiver from the new source performance standards. 

That doesn't mean they are immune from putting off 
forever. Quite to the contrary, the administrator in the 
proposal will judge the application based on the period of 
time they need to put this on. It must be innovative, it 
must be new, and carries a significant risk taking by way 
of capital investment. It provides for breakthroughs. 

In my particular case I have a situation in my State 
where brand-new technology is going to be applied on the 
third of a series of plants. 'Phis is going to ultimately 
cost about $210 million. They need to do aqsie demonstrating 
as they move along. This would permit EPA, if fchey saw 
fit, to let them open up, produce energy while being installed. 

It is a waiver only for a period of .time for which 
they were proving it up without any detriment to the 
environment, from what we can tell. 

I would tell my fellow Senator. in this particular case, 



if this technology proves up we will have a 90-percent 
reduction, which is well above that required for new source 
performance, which is 28 percent in this particular pollutant, 
well above the State law, which is 78. 

And the State of New Mexico wants to grant them this 
temporary variance. I think it is the kind- of flexibility 
we ought to encourage if we want risk taking which carries 
with it a goal of 90-psrcent cleanup in sulphur emissions, 
which happens to be the one I am talking about. 

i I want everyone to understand we are not giving assurance 
to anyone they will qualify, but clarifying that the EPA 
administrator could step in with criteria set forth in the 
amendment, and if he saw fit, grant them that latitude 
to open up without all of the source technology on board, 

9 

and they would set that ultimate date when they have to 
comply. And I think it is pushing new technology and 
encouraging risk taking which we like if we want to get 
tills kind of technology on board. 

' As I said, for those interested in no significant 
deterioration, if this was granted in the case tiat 2 was 
talking about — I don't know that it will be — they will 
have proven that nondegradation and no significant deterioratic 
for that technology. It will prove that out and do away 
with the sludge situation , 

\ It is a brand-new kind of technology that would prove 



12 



that nondegradatlon can be a technological reality and be 
as clean as our nondegradatlon requires. 

So with that, Mr. Chairman f I move we adopt the same 

Senate bill. 

Mr. Brayman. If I could add, the Domenici amendment 
appears to be in harmony with Section 9 , subsection 4 , whic 
appears on page 32 of the Senate bill S. 252, which is the 



ou 



would have encouragema 



every day? So, therefore, you get a postponement for three 
years . 

Senator Domenici. I think, to answer your quest 
the reason that 1 would be completely reluctant to mandate 
this kind of thing is the very question you ask. 3ut we 

set b t new technology munt 

purport to do and the administrator has bo find a. substan-'- 
that it can do that. 

it, the proposed system 

1 achieve a < 



to be achieved under the standards of performance which 
would otherwise apply, or at least the equivalent. The 
owner has to demonstrate to the administrator that the 



previous determination of failure made with respect to the 



I tl 



t is a 



rnor like 



n in tr 



Senator Domenici. Yes. 

Senator Burdick. Suppose that you have a power plant 
and you incorporate this nev; technology. And suppose at 
the end of three years, now, it fails miserably, it doesn't 
work.. What will the company have to do, rebuild it? 

Senator Domenici. Well, my understanding, Quentin, 
i3 that they would have to go to another technology and 
come on board in total compliance. They would have to dc 

Senator Burdick. That section would have to be r Joved 
replaced, or rebuilt? 

Senator Domenici. That is ly right. I a-, not 

iliar pons fraction 
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1 items to be perhaps deleted and go with another technology. 

2 Mr. Cummin gs. If you are talking about the case in 

3 1 your State, there proposal is essentially add-on technology. 

4 The amendment is broader than that and it might require 

5 I replacement of the entire production unit. 
But typically, you are talking about one type of add-on 

mtrol technology as opposed to another. 

Senator Domenici. I think the best way to say it, 
snator, is part of their evaluating is whether they want to 
ike the risk of going with this new technology and would 
aviously consider the economic implication of not working 
scause it is clear that they would have to return and 
?me on board and comply with best available other control 
achnology and meet the source performance standard. 

This just permits them to experiment with new kinds 
lat might go beyond a technology that is now known. 

Senator Burdick. My next question is it might have 



1 1 1 



17 
18 



to take 



90-percent cleanup with low sulphur coal going in, which 
is to their kind of corporate business a very good 5.nvest 



I 

2 
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the last 



4 



9 



I were a couple of serious errors the way the language was 
5 written. On page 26, there is a provision for determination 
q j of the technological waivers. And it reads as f ollov?s : 

"If a waiver for any source is terminated under" — so 
j so — "the administrator shall grant an exception of 
i requirement of this section for such source for such 
i0 II period as may be necessary to comply with the applicable 
?1 standards of performance." It says, "Such period shall not 
j? j extend beyond the date of three years from the time such waiver 



That language should be, "such period beyond the date 
of three years from the time the waiver is terminated." 

And the next sentence, "An extension granted under this 
paragraph 2 shall set forth ..." This paragraph specifically 



(6 



' otherwise, it doesn't make much sense. 

Senator Muskie. That language means a possible « 
j years? 

Mr. Billings. Eight years from the time the wai^ 
is granted, So if the advanced technology or the new 
technology doesn't work, then to the time the ner.-r souj 
performance standard would be applied? chat is correcl 
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There are a couple of other technical problems with 

2 jj the language, Senator Domenici. But I won't go into it at 

3 the moment. But there is another point I wanted to raise, 

4 and that is on this paragraph C at the bottom of page 24 

5 j and the top of page 25. This language appears, "After a 

6 || waiver has been granted under this subsection with respect 

7 if to a proposed technology system,, no additional waiver may 
g j be granted with respect to such technology composition 
9 jj unless applicant demonstrates such a waiver is essential 

and that the previous waiver or waivers are not sufficient 



10 



a purpose. " 



12 I The implication is you can go on five years, and five 

13 years, and five years. And that is not consistent. You are 

15 
16 



not a series. 

Senator Domenici. Mr, Chairman, I borrowed 
| language because it went in the general direction 
| wanted. I certainly don't want the one trial run 
| is granted — I don't want them to come back with 
1 test to new technology. It seems that one time i 



accordance with what Leon's observations were? 

Senator Domenici. I do, and move to strike C at i 
bottom of 24 and top of: I are 



1 

2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 

19 

21 

22 



obviously improper use of word: 
"granted" and substitute "term: 

granted rather than a waiver g: 
I would also say, Mr. Cha: 
particular desire to have the : 
If somebody thinks two is suff: 
with me, I just think they ou< 
amount of time to prove up the 
board. 

Senator Muskie. Three ye< 
Senator Domenici. Three 
Mr. Billings. If this am 
have any objection to looking 
part to make some sense out of 
substance of it? 

look at it before it is eubsait 

Senator Muskie. /Ire we r 
Senator Burdick. Just a 
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i on page 26, line 9. Strike 
finitely have been an extension 

five years that is in the bill, 
.cient, or three, it is fine 
fht to have a reasonable 
technology and get on 

ls adequate for our purposes, 
mdment is adopted, would you 
it a redraft of the first 
it without changing the 

swer is no. I would like to 
-jzri as part of the final draft. 
Lon to that, 
sady for the question? 
ainute . 

5t trying to close anything 



there going to be a modification 
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Senator Huskier I take it as a tech 


nical improvement. 


2 


Mr. Billings. What I just asked, in 


addition to the 


3 | 




ed up a technical 






dment is poorly 


6 


i work., and I was just asking Senator Domen 




1 


have objection, if the — .ent is i»prov 


ed, to making 


8 


technical changes in it, and, of course, 


preserving his 


9 


right to make sure there are no subs tan ti 




10 


Senator Domenici. I never had thoug 


ht of it in that 


11 


light, but obviously the Senate, but for 


the filibuster , 


12 


was prepared to pass this bill, so it see 


ms to ma my amendment 




has served a good purpose, aside from put 


ting in our bill 


15 






16 


to serve a good purpose. They don't alwa 


ys achieve that 




result. 






Senator Domenici. We are watching t 






Mr. Ch&icnatt. 






Quentin, I think what Leon is saying 


fcT>e House version 




[ of thi3 needs editing to accomplish the p 






\ out. I have agreed to a change to delete 






j for new technology, and the two language 












It was asked if in addition they can 


adit the amendment 



3Lke better sense with what they are trying to do, and 
ree. ' And with those qualifications, I move its adoption. 

suild a new plant and in three years you have to built 
ier one? 

Senator Domenici. No. If you build a new plant and 
ipply for a waiver, the waiver would ask that you be 
Ltted to open the plant before you have all of the new 
lology on board. But you cannot get longer than three 

? to get that on and be in compliance with new source 

i 

srmance standards. Three years; this bill has five. 

If you don * t succeed , then you are put back on the 
Lar compliance schedule and have to get it up to new 
so performance with other technology in mind. 

Senator Burdick. And the only time you lose in the 
»ss is three years? 

Senator Domenici. That is correct. And in this time 

Senator Fart. '•' What is the latitude of this, in 
3 of the number of companies that could qualify For the 
2.r? Is it a floodgate type of thing where an awful 
af people around the country could qualify for this 
Lsion? 

Senator Domenici. I honestly don't think so. I will 

x Senator Chafee's question 
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because I think it was put in another way but similar. He 
merely said can you have any old thing and call it a new 
technolocry, and I think the amendment is tight enough it 



han any existing technology, no health risk attends: 
nd the governor must ask for the waiver, 
a tor Hart. X company is in New Mexico trying a new 
gy. What if companies A through G in other States 
hion are trying the same technology, do they get 



Senator Domenici. I assume the facts are all the 
same and putting on low sulphur coal. This technology that 
I referred to specifically in my discussion, I am not 
prepared to tell you ws would be granted it and they would 
denied it. I just don't assume it is going to have 
application to a lot of new participants. 

Senator Muskie. If the application is made on the 
basis of innovation, isn't that by definition a limited kin* 
of thing? You can't innovate on a national basis. 

Senator Hart. That 13 exactly my question. The point 
is a technology or piece of equipment that a company in 
New Jersey is trying out on a demonstration basis — it can 
be one, 12 or 20 companies in the country — they ought to 
get a waiver. 

Senator Muskie. I don't think the 



\ should be tre 
2 think that is 
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applicants. 

Senate-] 



Domenici's view. 
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try this in two or 
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Senator Hart. "with respect to 
systems," I guess is the key phrase. 

Senator Muskie. Should we indie 
language this is not designed to opej 

Senator Domenici. I think ther< 



i in the report 
le door? 

re two answers I 



would like to give. First, I certainly don't think if 
this technology is proven that somebody could use it. 
And it is innovative. 

Senator Hart. But simultaneously. 

Senator Domenici. It would appear to me that migl 



But 



C, what if a period was put on line 3 after the. word 
"system"? So it says, "After waiver granted under thi9 



techno lo 
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respect to t 



:hnological system, not additional 
respect to such technological 



I think that is probably the effect of killing the 
paragraph anyway, but it certainly makes it clear. 
Senator Hart. That would help. 
Senator Domenici. It helps. I really agree more with 
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they tried this 



in response to your question, 
eded. I think that language 
don't know if that is what 
the spectrum well enough, 
riment, incidentally, under the 
so-called night scope where 
ned up. I would hope we wouldn't 
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now. 
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Are 



repre: 



Muskie. We all know what we are striving for, 
l bring it back to the committee when you get 
le on the draft, 
ready for the question? 
[tings. Do you want to do a roll call? 
Muskie. I don't know if we have proxies 
Why don't we have a voice vote at the moment < 
All those in favor of the amendment say aye; opposed? 
Senator Muskie. "Phe amendment is carried, subject 
to the understanding we have reached. 

Have you got anything else on this beauty parade? 
Senator Domenici. Item 13, I have two Senators that 
are interested in that one, though I would like to try to 
a going to be here and hold up on it. 
askie. Does someone else have an amendment? 
art is supposed to be running this show. 1 



see if they 
Senatoj 



we lost the agenda i 

Mr. Billings, 
to fuel additives. 

Senator Muskie. 
one on top that we 1 



Why don't we return to the 
ren't dc 
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Senator Hart. Four and five,- the sponsors are not 

here . 

Mr. Billings. Six is the same; seven the same. 
We can go to EPA representation and the question of — 

Senator Hart. I think we should take that up. We 
might as well. Would the staff care to outline the issue? 

Senator Burdick. Which one is this? 

Senator Hart. No. 10 on the agenda. 

Senator Muskie. John tells me the chairman would 
like to be here for that. 

Senator Hart. Could se start discussion? 

Mr. Yago. Sure. 

Senator Hart. Leon? 

Mr. Billings. Do we have language? Did you distribute 
language? 

This issue was in the House bill last year and was 
not adopted in the conference and involves whether or not 
SPA should have authority to act directly without going 



>rs of tile Clean Air Act. 
sent law r EPA is required tc 

jartraent. The effect of thi 
Justice Department is now bi 
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!| within EPA because the Justice Department has been reluctant 
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refer actions to them. 

The reason that the staff brings this to the members 
j is the concern that after a rather elaborate process establish* 
in the Clean Air Act to develop requirements, impose controls r 
establish standards against which polluters must perform, 
the enforcement is then turned over to a very erratic and 
uncontrollable process primarily based on the instincts 
of U.S. attorneys in the various districts and whether or 
not they want to pursue recommended enforcement action. 

It is thought this provision would give EPA the authority 
to act to enforce the law as Congress intended without 
these political problems associated x\*ith U.S. attorneys. 

Now, the Attorney General has written to each member 
of the committee in opposition to the amendment, and the 
Environmental Protection Agency has not taken a position 
in favor of the amendment. 

I guess that is where I am. 

Senator Hart. Well, I would like to ask the staff 
some questions. This is a serious policy issue. And 



i with 



laxfyer for all of the govea 



151 

|| government, and where possible thay try to centralize 
\ their authority to represent government agencies. And I 
that is Judge Bell's position on this matter. 
Dn the other hand, because of shortages of manpower 
olitical pressures and other things, in some cases 
I depending on which Administration is in power and so forth, 
they have not been able to bring cases that enforce the law. 

My own personal preference is to have the Justice 
Department be the lawyers for the United States of America 
and the people of the United States, and for the government 
agencies to keep from having a dispersed prosecution, if 
you will, authority throughout the Federal Government, becau 
I think that is a serious policy problem. 

But what the staff, I think, should tell us is the 
degree to which over the course or history of that law 
the Justice Department has, in fact, been deligent or not 
and the degree to which Judge Bell's letter represents a 
flat commitment on the part of at least this Jydministaration 
and this Attorney General to prosecute this law deligently 
regardless of the political pressures on locel U.S. attorney 

Senator Randolph. Gary, I would like to speak at 
this point for staff. We had a letter, presumably the same 
letter, to all members of the committee, dated March 7th. 
And I particularly was impressed by the paragraph which 
states, "I am aware of dissatisfaction with the performance 
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2 EPA. I want 

3 to improve r 



spartment in its past representation of 
to know that I plan to move vigorously 
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If 
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will be an outstanding lawyer committed 
enforcement of the Clean Air Act, who w 
past problems of EPA representation and 
alleviation as a highest priority." 

I took occasion to call Judge Bell 



vision 



il promptly identify 



Generc 

read. 

exact. 1 

took c 



id referred 
reinforced 



he knows th« 

Se:> . 



rard their 



3 exactly the pa: 
his telephone r< 
i meant to do. It so hap; 
tie night, at which we wer< 
za come over. I don't th: 



Dday his reiteration of what he said 
ambers and communicated when I made 1 
so without atterupfcing to say wore tl 
is very sincere in his desire to non 
Lnk it is important that he quickly : 
the job within Justice has not been 
art. Has there been a nominee 



>h I have 

:e that that is 

that at a 



to carry 



call. 



Assistant Attorney Generalship? 
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Billings. The nominee will be Mr. Jim Mormon, 
whom the Attorney General 3ent to the Hill to meet with the 



* {( was going to be the nominee. He happens at the present 

* i time, I think, to be counsel to the Sierra Club, and he 

® I impressed on the staff his intention to vigorously enforce 
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The staff tried to impress on him we weren't proposing 
this amendment because we had doubts of his willingness , 
but we were concerned about the fact the law had not been 
adequately enforced in the past, and this provision would 
only amend the Clean Air Act.- and he would have the Water 
I Pollution Control Act and Toxic Control Act, Noise Pollution 
14 j| Act and others to prove his enforcement. 

Senator Randolph. Gary, could I add when I made the 
fight against indiscriminate cutting in the national forests, 
which was a matter of quite a vigorous effort that I made -— 
I didn't succeed a3 1 wanted to — but I called on Mr. Mormon 
of the Sierra Club to help me, and he was a help. 
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attention to what I belies 



understood. So I think that perhaps, although I>eon ha 
mentioned many environmental facets, that the miixd of 
man, the commitment of the roan, 1 think, would be dire 



to do this job. 

X am not here as the emissary of the Attorney General; 
I am only attempting for us to take at face value what the 
Attorney General has said in writing, has said in conversati 
and the type of person he has chosen for the position in 
question. 

Senator Hart. What concerns me is not this individual, 
but the policy. And I have already stated that I intend 
to side with the Justice Department's position on those 
matters regardless of who is in power. But this individual 
will be gone someday. And probably no area of governmental 
prosecution cause more sensitivity than economic areas, 
and I consider these issues we are discussing as economic 
issues. The other is the antitrust. 1 think these are 
the two areas rao3t sensitive to political pressure. We 
don't have merit selection of U.S. attorneys now, 
unfortunately. We all get involved with U.S. attorneys, 
depending on what party gets in power. 

Senator Muskie. Do Senators have something to say abou 

it? 

Senator Hart. I am told. 

at this point that I have taken an interest in U.S. attornei' 
in the State of West Virginia. And, very frankly, I must 
say there are times, if some disagreement, I will not object 
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1 l when I know the ability of the commitment of that attorney 

2 j to be of the type that if given that job he will really do 
| a good job. 

And I have never felt sensitive about that recommendatic 
that I have made for the Federal attorneys in the Northern 
District of West Virginia. 1 am not always sure that the 
so-called merit system — because I consider that a merit 
system in which 1 am a participant. 

I remember on one occasion there was a disagreement 
at the time that President Johnson was in the White House 
with, frankly, the Attorney General at that time, Mr. Clark. 
And Mr. Clark was not in agreement xtfith my position as to 
the person. And I shall never forget, for what it is worth, 
that the President said, "Well, I think I will side with 
Jennings Randolph against you. He has grown up with this 
man, he knows this man and we will see what happens." 

Later Ramsey Clark came to me on two occasions. He 
said, "I was wrong. This man, I have watched hisn because 
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followed 



J by the President in that instance was against roe and 
I apparently for you." 

So I am not always certain that there isn't & bit of 
j . Gary Hart, the oa-i-ent of a Gary Hart, or an Ea 
j or of a Lloyd Bentsen or anyone around this table. 
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2 J offered? 

3 I Senator Muskie. It is before us. 

4 Senator McClure. How is it before us unless it is 



i. We came to it on the agenda, didn't 
.ph. It is a staff recommendation. 
It is a staff recommendation to the 



10 J Senator McClure. If we just go on down to the next 

11 item on the list — 

12 Mr. Billings. The staff will feel rejected. 

13 (Laughter.) 

14 Mr. Billings. Not only that, the staff will be rejected. 

15 Senator Randolph. He means dejected. 
15 Mr. Billings. That, too. 

17 Senator Muskie. It seams to me, Mr. Chairman, that the 

13 h point has been made, and T. wonder if we couldn't include 
19 j in the report expression of our concern about the past? 

■ 

22 ji Attorney General's letter and put in strong language indicating 



I am in thorough 
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Senator Muskie. And the House had this amendment. 
If the House feels as strongly, presumably the issue will 
be in conference and v/e can test the issue out finally there. 

Senator McClure. Mr. Chairman, so we might have the 
record that we itfill take to the House committee, maybe it 
is well we vote on this amendment now so we can't say we 

Senator Randolph. I hope we can do that. 

Senator Muskie. I would like to offer this approach as 
a substitute. 

Senator McClure. I want the staff to be dejected 
rather than rejected. 

Senator Burdick. Mr. Chairman? 

Senator Randolph. Yes, Senator Burdick? 

Senator Burdick. I think we are a little bit on dangerc 
ground here setting precedents. We have one Attorney 
General, and if we start out on a program like this, every 



and I wouldn't want to vote unless 
asked why he didn't enforce it. 
1 statement. I would have to vote 
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Senator Randolph. You heard that motion. Is there a 
second? 

Senator Hart. Second. 

Senator Randolph. It is made by Senator Muskie and 
seconded by Senator Hart. Any comment? 

Senator McClure. What is the report? 

Senator Muskie. What I suggested in the thrust of the 
report language is that I would like to see an indication 
of our concern that there has been less than the kind of 
cooperation between Justice and EPA that there ought to be, 
and reference to this amendment which was adopted by the 
House last year and on our agenda and our decision to go 
along with the Attorney General's latter. 

Senator Randolph. And a copy be included. 

Senator Muskie. A copy of the letter to be in 
the report. Beyond that it is rhetoric, but that is the 
basic thrust of what I would like to see because I am 
inclined to feel the same way, that every department should 
not have its Attorney General, but at the same time pressure 
put on Justice to respond. 

Senator McClure. I am not sure how far I would agree 
on how little cooperation there has been. But I have no 
objection to the thrust of the idea that the suggestion 
should not be embraced that we indicate they should have 
independent counsel. But I have no objection to suggesting 
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ration is a two-way street and sometimes lack 
is felt by one party to the discussion when 
{ doesn't agree with them, 
bhe staff is about to decide the committee 
ting with them. 

I am trying to make is the apparent 
cooperation or lack thereof may be a judgmental matter 
depending on whether the action taken was desired or not. 

Senator Muskie. I suspect this isn't related to a 
disagreement of a given issue. We could pursue it further, 
I suppose, to establish the existence or nonexistence of 
that pattern. But I think what ought to suffice in the 
report is to indicate there is concern whether or not there 
has been effective cooperation, that the concern has generat* 
this amendment, and on the basis of the Attorney General's 
letter which also refers to this dissatisfaction. 

Senator Randolph... And he not only speaks of the 
dissatisfaction, he goes on record himself of saying it has 
not been a vigorous — 

Senator McClure. Mr. Chairman, all 1 wanted to avoid 
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Sena to: 
roll called. 



:ault. 



Mr. Yago. Senator Anderson? 
Senator Anderson. Aye. 
Mr. Yago. Senator Baker? 
(No response.) 

Mr, Yago. Senator Bentsen? 
Senator Bentsen. Aye. 
Mr. Yago. Senator Burdick? 
Senator Burdick. Aye. 
Mr. Yago. Senator Chafee? 
(No response.) 
Mr. Yago. Senator Culver? 
(No response.) 

Mr. Yago. Senator Domenici? 
Senator McClure. Aye, by proxy. 
Mr. Yago. Senator Gravel? 
Senator Randolph. Aye, by proxy. 
Mr. Yago. Senator Hart? 
Senator Hart. Aye. 
Mr. Yago. Senator McClure? 

Mr. Yago. Senator Moynihan? 
Senator Randolph. Aye, by proxy. 
Mr. Yago. Senator Muskie? 
Senator Muskie. Aye. 
Mr. Yago. Senator Stafford? 
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Senator McClure. Aye r by proxy. 
Mr. Yago. Senator Wallop? 

Mr. Yago. Senator Randolph? 
Senator Randolph. Aye. 

Mr. Yago. The motion is carried by a vote of 12 to 
nothing. 

Senator Randolph. Ho one is dejected or rejected. 

Mr. Billings, We were not going to leave the room, 
Mr. Chairman. Not that we wouldn't like to. 
Senator Randolph. What was that? 
Mr. Billings. Not that we wouldn't like to. 
Senator Randolph. I want that on the record. 
(Laughter. ) 

Senator Randolph. Now, other amendments pending? 
Senator Hart. We are having a difficult time getting 

Senator McClure. Senator Domenici will be back. 
Senator Randolph. Gary, you are referring to the Hoc} 
Mountain situation? 

Senator Hart. Yes. 



return of the Senator from New Mexico, we might at least 
discuss the problems in the high -altitude question . Perhaps 



the staff would correct me if I am mistaken, but 1 think 
the problem arises in this fashion, that automobiles are 
produced or certified for performance at low and medium 
altitudes and they require a separate certification for 
high altitude where the atmospheric conditions are differen 
and, therefore, the carburetion and the emission controls 
must differ. 

The automobile companies have responded to that by 
certifying only a portion of their production line output 
for marketing at high altitude. And it becomes illegal 
for a dealer at low altitude to sell a car to someone who 
is a resident in a high-altitude area if that particular 
car has not been certified for high-altitude performance. 
The automobile companies will not certify the whole line 
because of the cost of certification and the relative small 
numbers of cars that are sold at high altitude. 

So the dealers at high altitude have only a portion 
of the complete line of automobiles that they can legally 
market through their dealerships. The result is you have 
people going from high altitude to a low altitude, lying 
about the point of residence, buying a car and driving back 

That has happened r to ray knowledge, cirid it causes the 
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I car they want to buy in their local dealership . It becomes 
j a problem for the citizens in the high altitudes because 
i ij they are unable to shop for the same range of automobiles 
that other citizens can that do not live at high altitudes. 

It seems to me there are two or three possible solutions 
to that problem. One is to except from certification 
requirements for high altitude, if that is felt to be a 
suitable alternative. The second would be to require that 
the auto dealers, regardless of cost, must certify all 
automobiles for high altitude as well as low altitude of 
perfosiance as a condition for being able to market them at 
either altitude. 

There may be other possibilities or variations on the 
theme in regard to extensions of time, some additional 
studies by EPA; some additional discretion granted to EPA. 
But I think the problem is a very real one for at least 
some of our people. And I knew Senator Domenici shares 
with me this concern, and certainly Senator Hart has the 



So I don't know what the answer will be, but I think 
we must try to find at least some direction for a aolutior 



Senator Domenici, 
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(Senator Muskie nod 



4 



12 



Senator Domenici. It can be either one as long as 
it gets your support. 

Senator Randolph. Well, call it goat or whatever you like, 
have you proposed the amendment yet? 

Senator Muskie. Is this the amendment here? 

Senator Domenici. I think the amendment is now before 

Senator Muskie. This says the Domenici high altitude. 
Is that the one? I. 

Senator Domenici. That is the one. 

Senator Muskie. We go from the depths to the heighths 
around here fast. 

Senator Domenici. Well, that is really what it is, 
but we could have done a better job of phrasing it. 

Let me move the adoption of what is now before you, 
the High-Altitude Amendment, and let me tell you what it 
does. First, it suspends the high-altitude regulations 
until final compiianae with the standards. That means 
if by the year 1980 or '81 we have a final compliance 
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I think that,- unless Senators have received complaints 
from their area, they are not even aware that even though 
this Congress has on a number of occasions opted against a 
two-car strategy in this country, with the exception of 
California, that indeed we have now growing up by regulation 
a two-car strategy in that there are high-altitude standards 
and they are being met in a very strange way. 

Because what is really happening is the automobile 
manufacturers are doing nothing to solve the problem, but 
rather part of their fleet meets that and part of it doesn't. 
So that what is happening is that the one-third of this 
nation which is over 4,000 feet, into which only two percent 
of the cars are sold, the manufacturers' response to this 
is just to cut the fleet that they send to that area. 

And vr& have been getting in all of the high-altitude 
communities — many very small, two or three thousand 
people — we are getting a 50-percent reduction in the 
fleet availability by customers. And, thus, residents 
of that area, if they walk into the Ford dealer, they can't 
get cars, but if they drive down the. road to one 3,200- 
feet-high competitor dealer, he has the entire fleet. 

A totally unenforcable thing; only if that buyer moves 
from "Pord dealer A in 4,000 feet down to Lubbock, Texsis, 
maybe which is 3,200, all he has to do is not tell thera is I 
am a resident of another community and he can buy any car 



there that meets the overall natio 
them on up the hill. 
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Some interesting things are happening that I think 
.nt up the need to adopt this amendment. The automobile 
mfacturers are producing a number of fleet items, such 
the police cars and the like, and they don't meet high 
:itude standards. So a community has to buy them in 

:ause certain of the Plymouth cars, certain Pontiacs, 
: instance, that are being made for law enforcement 
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Senator Randolph- Let me clarify. I am in need of 
clarification, out others are not„ Did you say the fleets, 
Pete, are bought in the town or the area ox- the region that 
they are to serve 1 

Senator Doatenlci. There are certain arrangements t>;herein 
a city in the high iltitude used to sell a fleet. How if 
that city or community is 4,000 feet high, many of the fleet 
cars don't meet high altitude certifications, so the fleet is 
bought in another town instead of the town that is 4,000 feet. 

I would say many o5 the communities are small communities 
that have the burden imposed. I think there is no problem 
yith their ambient air. I will acknowledge there is a 
growing problem in the civ.y of Denver and I am sure Gary will 
address that. And there i.5 a growing problem in the biggest 
city in New Mexico that may be alleviated by the high altitude 
standards. 

In my view, in the next few years the benefits attendant 
to economic conditions to keeping this in effect are so small 



idard, 



standards no separate certification for high altitudtj. I 
would say, Mr. Chairman, there was no such distinction this 
year. There was no separate certification until this vear. 
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e not talking about undoing something that had four or 
years hits into it xn tonus of ameliorating the air<- 
Senator Hart- I appreciate Senator Domenici's diploma* 
f erring to Denver's growing problem. Denver has a 
problem. The Chamber of Commerce doesn't like me to 
hat but there it is. And it doesn't go away because i- 
mething down the road. 



It is a problem now and not because the way it looks 
but what is inside that brown cloud. And it is not going to 
get any better in the next two years or four years or however 
many years if we just don't require the automobile industry 

So as much as I wish I could agree with Senator Domenici 
on this approach, I just can't and don't think it is the way 
to solve the problem. I think there is a solution that gives 
the city a little more time to take care of it, but which 
does not at the same time sort of give up on a solution in 

And I am willing to propose a couple of alternatives as 
amendments to Senator Domenici's proposal. But the fact of 
the matter is the problem is here and it is now and the 
automobile dealers ox the netropolitan area in Colorado agree 



t it is here and now and they wish there was soiae solution 
it. But they don't know what to do because they have to 
2 the cars that are given to them.. 
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.y , I think the solution probably is to require 
>ile industry to continue to certify roughly the 
: or percentage of model lines that they are today 
lem until 1980 to certify all of them. That part 
snici proposal I agree with, that by 1930 all cars 

the hundreds of people in Denver and other places 
them they don't have to do anything else until 
: think we ought to require them to certify at 

now certifying and say all the rest of them will have to be 
Senator Burdick. Are you proposing that amendment? 

Senator Wallop. You know, I think it is probably fair t 

problem of possibly four cities. And you know, frankly, X 
would have thought that was an obligation of the Colorado 
Legislature as much as California has taken the bull by the 

Let me point out to you how difficult and how little 
effect it has on States like c two park 
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Senator Hart. Can we specify .January 1- '80? 

Mr. Billings. Model year? 

Senator Hart. All rig 
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the manufacturers wouldn't have met the test by cutting out 
a portion of the fleet. If they can add something to the 
rest of that fleet, I would have thought they would be doing 
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9 I total ban . And in the second case , it is against the regi< 

H This would substitute, it would maintain the nature of the 
12 I sanct i° n an ^ substitute transportation funds for EPA funds. 

|i little more direct when the violation is with respect to 
transportation primarily. And if they can't get their act 
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:centages? You are talking about percentages of water 
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Mr. Yago. Senator Anderson? 
Senator Anderson. Aye. 
Mr. Yago. Senator Baker? 

Mr. Yago. Senator Bentsen? 

Senator Bentsen. No. 

Mr. Yago. Senator Burdick? 

Senator Burdick. No. 

Mr. Yago. Senator Chafee? 

Senator Chafee. Aye. 

Mr. Yago. Senator Culver? 

Senator Hart. Aye, by proxy. 

Mr. Yago. Senator Domenici? 

(No response. } 

Mr. Yago. Senator Gravel? 

Senator Gravel. Aye. 

Mr. Yago. Senator Hart? 

Senator Hart. Aye. 

Mr. Yago. Senator McCIure? 

Senator McCiure. Aye. 

Mr. Yago. Senator Moynihan? 

(No response.) " 

Senator Randolph. I regret that I was out. 
somebody recap what it is one minute for me, th€ 
Senator Gravel. I am informed by my staff 
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Moymhan would support me on this, but give it to you. My 
staff person cells me he said he would support me on this 

Senator Bentsen. Mr. Chairman, he has the votes; you 
can take your time. 

Senator Randolph. That wasn't my purpose. What is 
the amendment? 

Senator Gravel. What it is is that presently if there 
is noncompliance or lack of development of a transportation 
plan within a State, noncompliance within a region is the 
punishment and you deny them water money to clean up the 
water. 

My amendment says rather than deny them water money, 
deny them highway money. That would be more germane. Its 
main thrust is we look ridiculous with the policy stated 
here, if you don't shap up and provide clean air we are 
going to fix it so you have dirty water, and I think that 
makes us look ridiculous. 

No lack of support of highways on ray part. I just 
think we have to find some degree of punishment and either 
take away water money or highway money. 

Senator Randolph. Is there any other type of money 
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Senator Wallop. School lunches. 
(Laughter. ) 

Senator Gravel. I am afraid I can't offer that amendment. 

Senator Muskie. Well, the *78 budget is $82 billion 
of grants to schools. 

Senator Gravel. Obviously there are places to take 
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Senator Muskie. That would help us balance the budget, 
wouldn't it? 

Senator Gravel. I am getting a double-dip argument, 
I think it is unfair. 

Senator Randolph. What I want to really seriously 
ask, we today are denying highway funds presumably to 
States that do not enforce the national 55-mile-an-hour 
speed limit. But we find that the Federal Highway Administraticjn 
is not doing that. Now, the Issue is very clear because 
the cars are used on the roads. Here there is a different 
situation,- is that not true? 

Senator Gravel. I haven't thought of it that way, 
but it is interesting when you have something in one deoartinen 
and there may be a reluctance to use the weapon. But if 
you have the difference determined in one department you 
probably have the likelihood of enforcement taking place 
in the other department . 

Senator Muskie. We have to give each department an 
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Senator Randolph. What is the amount of funds you are 

Senator Gravel. Could staff help me out? How much 
would be held? 

Senator Muskie. The percentage. 

Mr. Curamings. It is 15 percent, in either case, per 
year until compliance. This is for failure to implement 
the provisions of the act. 

Senator Gravel. As soon as they comply they get the 
money, so there is no loss. 

Senator Muskie. I think either sanction would work. 
That is the purpose. The purpose isn't to collect a lot 
of funds; the purpose is to create. 

Senator Randolph. I think your approach is wrong. 
I understand what the need is as you see it, certainly for 
the amendment. And having said all that, I vote no. 

Mr. Yago. We are at Senator Moynihan, 1 guess. He 

Mr. Yago. Senator Muskie? 
Mr. Yacro. Senator Stafford? 
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Mr „ Yago . The motion is carried by a Vote of eight 
to five . 

Senator Hart. John, would you read the outcome again? 

Mr. Yago. Eight to five, Senator. 

Mr. Billings „ Senator Baker didn't vote. 

Senator Hart. Senator Gravel, could you take up the 
cost of litigation? And if you are prepared to, I will 
have the staff explain that. The issue is the cost of 
litigation, Item No. 18 on the agenda. Staff will report. 

Mr. Cummings. Senator, I believe that Senator Gravel's 
intention is to replace the provision that is in the Senate 
bill S. 252 with a comparable provision of the House bill. 
It appears in the Senate bill text at page 83, Section 36 
of the bill. 

Mr. Billings, S. 252, page 83, Section 36, subsection 
(d) would be stricken and substituting — 

Senator Gravel. The fcey element is on the part of 
the judge of the court whether or not cost involved would 
be recovered rather than mandated. What you could get is 
this: A situation somebody chooses not to comply, decides 
to fight the problem in court and wins it on a technicality 
and the judge would be mandated to turn around and pay 
his attorney fees for fighting the government and enforce 
the law because of a technicality. 
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judgment whether the person can recover cost. 

Senator Burdick. In other words, I can bring a lawsuit 
against you, lose, and still get attorneys' fees? 

Senator Gravel. Say that again. 

Senator Burdick. I can bring a lawsuit and lose in 
that court and still get attorneys' fees? 

Mr. Cummings. Under his provision — well, two 
provisions. Section 307, a provision of the Clean Air Act, 
the first part of Senator Gravel's would add to the judicial 
review provision of the existing law and the ability to 
award cost presently in the citizen suit provision of the 
existing lav?. 

The second part of his proposal would add a new provision 
to the enforcement section of the act, allowing the court 
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party. And that is 
Mr. Cummings. 
Senator BurdicJ' 

to get the cost? 

Senator travel . 



g removed, isn't it? 
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No; you may not get any cost at all. 



prevails, he gets cost 



court discretion? 



it committee bill, 



Senator Burdick. Under the pre 
\1 I am right, then. 

Senator Gravel. No. Only the winner gets cost; under 
33 j the Senate bill it is mandatory. 

14 Senator Anderson. Under your proposal, it may or may 
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ivel. Yes. It is up to the judge who is 
the facts. 
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Senator Anderson. I like the 
5 more sense to let the judge t 

I am ready to vote. 



Senator Burdick. I want a roll call on this. I think 
that the old rule the prevailing party gets the cost and 
the losing party does not get cost, we have known that in 
the lawsuites for years and years and years. 

Senator Bentsen. I have been trying to get the difference 

here . 

Senator Anderson. I just thought in most cases the 
court does have that discretion. 

You get your automatic cost and discretionary cost, but the 

Mr. Cuiranings. The problem is this act was interpreted 
because of a specific grant of authority under 304 to the 
court to award cost. It has been interpreted that Section 
307 does not allow the court .to award cost. 

Senator Burdick. I understand that, but he has the 
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jh 9 1 j Mr. Cummings. He does not under the authority of 

Section 307 without an amendment to the lav;. 

Senator Hart, Can you give Senator Burdick a citation 
of that opinion? 

Mr. Cummings. Yes. 
Senator Muskie. You mean Section 
7 j| give authority to award cost? 

Mr. Billings. Section 304 of exi 
court discretion to award cost. In 19 

not include a similar provision in Section 307. The courts 
i have held, in essence because the Congress was specific 
with respect to Section 304, if it had wanted the courts 
to have discretion with respect to 307 it would have said 
I so. The purpose is to make it specific. 

Senator Muskie. So we have a proposal to change the 
committee bill? 

Mr. Cummings. The language in the committee bill that 
Senator Gravel is suggesting would have accomplished that 
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Mr, Billings. Partially. 

Mr, Cummings. The history in the committee was that 
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a was offering an amendment to accomplisn 
th respect to 307. Senator Buckley had an 
we referred to as a deep-pocketing amendment , 
tended to restrain the government in raising 
ivate parties. The three were combined. 
Senator Muskie. Is there a history of that raising 
suits? 

Mr. Cummings. That was Senator Buckley's feeling. 

Mr. Billings. In the opinion of the staff, no. 

Senator Burdick. Do I understand this amendment that 
prevailing parties, it is possible for the court in its 
discretion to not award him cost? 

Mr. Billings. No, not in the committee bill. 

Senator Burdick. I mean in the amendment. 

Mr. Billings. Yes. 

Senator Bentsen. But always at the discretion of 
\ awarding cost to the losing party? 

Mr. Cunirdngs . That is the case only -under 307 
judicial review proce< 
Senator Hart. Ii 
Senator Anderson 
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Senator Anderson. Aye. 
Mr. Yago. Senator Baker? 
(No response.) 

Mr. Yago. Senator Eentsen? 

Senator Bentsen. No. 

Mr. Yago. Senator Burdick? 

Senator Burdick. No. 

Mr. Yago. Senator Chafee? 

(No response.) 
Mr. Yago. Senator Culver? 
Senator Hart. Aye r by proxy. 
Mr. Yago. Senator Domenici? 

(No response.) 

Mr. Yago. Senator Gravel? 

Senator Gravel. Aye. 
Mr. Yago. Senator Hart? 



Mr. Yago. Senator Stafford? 



195 



8 
9 
10 
If 
12 
!3 
14 

57 
18 
19 



(No response.) 
Mr. Yago. Senator Wallop? 
Senator Wallop. Wo. 

Senator Hart. Mr. Yago, what is the parliamentary 
situation? 

Mr. Yago. We have three members who have entered the 
room since the roll call began. We could call their names 
and give them an opportunity. 

Senator Domenici? 

Senator Domenici. No. 

Mr. Yago. Senator McCiure? 

Senator McCiure. No. 

Mr. Yago. Senator Moynihan? 

Senator Randolph. Aye, by proxy. 

Mr. Yago. Senator Stafford? 

Senator McCiure. Aye, by proxy. 

Mr. Yago. Senator Randolph? 

Senator Randolph. Aye. 

Mr. Yago. The motion is carried by a vote of seven 



Senator Hart. Let me recapii 
:o four. I have four issues \ 
sbated and votes on which are 
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the courts? 

Mr. Billings. That has been resolved. 
Senator Hart. No. 12, fuel additives? 
4 Mr. Billings. That is pending. 

Senator Hart. No. 13? 

6 | Mr. Billings. Pending. 

7 Senator McClure. Thirteen what? 

8 I Senator Hart. We have two things, 12 and 13 pending. 
We have yet to take up No. 5, nonattainment, Mr. Randolph's; 

10 (] No. 6, extension of deadlines and nonattainment areas, 

11 Mr. Randolph's; No. 7, notification of hazard, Mr. Stafford's 

12 No. 11, review board, Mr. Randolph's. 

J3 Mr. Yago. I think No. 6 is Senator Randolph's. My 

14 ! understanding of the agenda is a general discussion. 

15 Senator Hart. All right, 12 and 13 are under 

tg I consideration. No. 15 is being discussed. No. 16 is my 
it I! amendment. 

Mr. Billings. You skipped No. 14. 

Senator Hart. Oh, that is right. That is related to 
15; 14 and 15 are together. 

What is the pleasure of the committee as to today and 
I tomorrow and so forth? For the purposes of suggestion, 
j let me suggest we dispose,- if Senator Doraenici wishes to 
j have the high-altitude question today, and go forward 
tomorrow on the pending questions and on other amendraents 
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to take the high altitude up now. But I would appreciate 
it if we could put it off. I have not had an opportunity 
to ask the group of people that appeared before me to ask 
what it is in the marketplace. 

I would agree to no more than three or four minutes 
by way of explanation and then vote , but I prefer to put it 
off until the next meeting , if I could. 

Senator Hart. You are the proponent and I think we 
are at your pleasure. 

Senator Domenici. I won't drag it along. 

Senator Randolph. Are you discussing the meeting 
tomorrow? 

Senator Hart. Yes, sir, and how long to go today. 
Senator Randolph. I would rather talk to tomorrow 
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can't go on. 

Senator Randolph. Lloyd, would you carry on? 

Senator Bentsen. I have the Finance Committee on the 
tax bill in the morning f but I will foe in and out. 

Senator Randolph. How many can be here tomorrow, because 
I want you to move ahead in my absence. 

Senator Muskie. Tomorrow afternoon we have floor 
activity. I would think we would accomplish very little 
tomorrow afternoon, and I can't be here in the morning 
because I have the Budget Committee. 

Senator McClure. Neither can I. 

Mr. Billings. Three of the major amendments are the 
chairman's. 

Senator Hart. 1 think we have about four principal 
amendments left, three of which are yours. 

Senator Randolph. You mean we could finish today? 
Senator Hart. No. 

Senator Randolph. That is what the Majority Leader 
asked, that we finish today. But I am ready to offer the 
amendment and to have whatever discussion that is necessary 

Senator Hart. To clay? 

that help? And forget tomorrow because of the intensi.ve 
floor action in the afternoon and Senator Muakie's absence 
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in the morning. 

Senator Bentsen. I would be in and out tomorrow. 

Senator Muskie. Could we dispose of the bill in the 
next hour? 

Senator Hart. If me 
is a difficult thing. 

Senator Muskie. I would be willing to offer a motion 
now at 5:00 o'clock that we vote on and report the bill out, 
whatever its condition. 

Senator Randolph. I am ready to offer the amendments. 

Senator Hart. Why don't we proceed, then? 

Senator Randolph. I will ask you to give ma two or 
three minutes only to say good-by to a constituent. 

Senator Hart. The staff will recapitulate us on fuel 
additives and we will vote. 

Mr. Billings. The proposal on fuel additives, which 
has been distributed to the members , provides three — it 
has three elements. One, It would prohibit the addition 
of any new fuel additive to fuels which were the basis for 
certification for automatic emission standards for motor 
vehicles beginning with the 1975 model year. 

Secondly , it would prohibit, after 90 days, continued 
use of any fuel additives which were added to certification 
fuel after the certification, 1975 model. 

Three, it would provide a waiver of those two provision) 



on the finding by the administrator that the fuel additives 
would not interfere with the functioning of emission systems 
or otherwise endanger public health and welfare. 

The amendment is the result of a concern that was raisec 
at hearings and general discussions that new additives have 
been introduced, the effects of which may be to interfere 
with the performance of emission control systems on cars, 
the effect of which could be to render the system either 
unfunctional or less functional. 

This is approximately 30 million cars; the public 
investment is approximately $4.5 billion. According to 
information the staff obtained, it would increase the demand 
for fuel in order to produce the so-called clear pool, 
unleaded gasoline by three to seven percent. That is 
according to information from Gulf Oil and Exxon. 

The addition of additives without prior approval also 
impact on the ability of the industry to develop new 
technology because it appears on the basis of Initial teats 
from the industry, from new technology such as three-way 
catalysts, it may not be able to perform at the level they 
were anticipated. 

And one of the additives is the manganese Wfl'. 

Senator Burdick. I want to get information here. 
Does this mean all 57 varieties of additives you see at 
the gasoline station all will have to be tasted after the 
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law is passed? 

Mr. Billings. No, sir, only to the extent they are 
proposed to be added to unleaded fuel. It would not affect 
the regular or high-test. 

Senator Burdick. It doesn't mean the additives you 
put in the car, then? 

Mr. Billings. Oh, those. No. 
Senator Wallop. That is not what it says. 
Mr. Billings. I think what Senator Burdick is speaking 
about is the small cans like Bardoil or something like that. 

Senator Wallop. That is what this amendment says. It 
would prohibit that. 

Mr. Billings. I think the term is of general use in 
light-duty motor vehicles. It is not intended to create 
that result. If it does P it is improperly drafted. 

Senator Hart. Can't you just say, "Fuel additive"? 
Senator Wallop. STP and all of those are in quite 



Senator Hart. There has to be a term of the art. 
Mr. Billings. It is incorrectly drafted, Senator] 
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the numbers that I have been given. 

So it is obviously a matter of concern, and it gets 
to be a problem of the catalysts and things like balance 
of trade and conservation of energy, and all of that is 
what we are weighing in this decision. 

Senator Hart. Any other questions? 

Senator Domenici. Mr. Chairman, I was present, I 
believe, whe testimony was solicited regarding, I think 
I would even say probable, impact of the manganese additive 
But I think, if the effect of this amendment is to prohibit 
that unequivocally in 90 days, I think that is a Wrong 
approach . 

I think if we do that we are going to require a rather 
substantial refining capacity add-on just to get the octane 
we wan'** and we are alr»adv in a refinerv shorfcaae marlca-h 



is moving with new technology and the other lias not 
checked the stability of that important three-way a 
But I can't support an amendment at this point that 
absolutely you can't use that manganese additive in 
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days. 
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Senator 



Lng to make up refining 



capacity in 90 days. 



it years to bring 



that about. 

Senator Wallop. Small refineries in particular. We 
just may be signing a death warrant for some of those who 
just don't have the technology or the capital to move from 
the legislation down to the clean fuels requirements. 

Senator Eentsen. I frankly think you need more time to 
try to resolve this. 

Senator Wallop. Wouldn't it be possible to draft this 
in such a way that EPA has admitted by their letter that 
they have not developed a standard testing and it takes 
three years to come up with results? Wouldn't it be better 
to lay this on the industry and ask for results in 18 months? 

Ms. Cudlipp. Senator, the report is that industry, 
the oil industry, the auto industry and EPA, supposedly, 
are cooperating to get a study and predicting the results 
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i years ago — and I 
He said he didn't 
i't asked the right 



this is like that witness two or th3 
remember his name, but won't use it. 
supply certain answers because he We 
question. 

Now, we provided for the elimination of lead from fuel 
because it was clear on the record that it would destroy 
the catalyst. Surely it must have been implicit to them 
that nothing else was to be substituted for it that would 
have the same effect. Are we required as a government when we 
enact legislation of that kind to try to anticipate all 
the possible additives that might be added that would have 
the same effect so we could explicitly prohibit them at the 
ime we prohibited the lead? Don't we have some right 
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Now that this additive is in place you have to give us 18 
months to find a way to correct what we are guilty of having 
done. 

I don't know how you write a policy that can be effective 
if it can be torpedoed in that way. And what you are 
suggesting is encouraging them to do this kind of thing. 

Senator Wallop. No, sir, I am not. With all due 
respect, there is only a suggestion there might be trouble 
under certain high-octane temperatures. There is no clear 
evidence. But I agree we are playing around with the loss 
of American capital in America by reason of the excess oil 
that goes out and the balance of payments problem. 

Senator Muskie, Wa have got here, according to a letter 
written by Mr. Charles Bowman, Vice President of Gulf in 
Houston, to Congressman Rogers, that the fuel penalty 
would probably be somewhere between one and a half and three 
percent in terms of overall national energy consumption. 

But the point is we didn't put the MMT ia the gasoline. 
There was nothing in the law that implied they had a right 
to do that without checking the consequences. And what 
can these companies do, find another one we haven't identified 
and put it in and a year later or so we will discover it and 
its harmful effect and they can come to us and say, "o. 
Senator, you can't force us to take this out because to 
take it out will have theBe economic consequences and energy 
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I find it the boldest kind of evasion of the purpose 
of the law. It isn't a violation particularly because we 
weren't smart enough to anticipate there would be this kind 
of indirect assault on it. But do you have to anticipate 
that kind of response? Isn't there such a thing as statesman- 
ship in the industry that tries to meet not only the letter 
of the law but its clear objective? 

One of the reasons it took us so long to get the catalyst 
in place was because lead would destroy it and no way of 



U j getting 50,000 miles of life out of the catalyst. So we 
12 I finally did that, eliminated the lead so it gives us the 
1ft {I chance to get the 50,000 life, and now they slipped in this 
other additive that destroys what we did and what the 
consumers have paid for. 

Senator Wallop. But, Mr. Chairman, it really doesn't 
do that, and you your letter from Mr. Rogers is different 
from my letter, and they talk about slightly over three 
percent.^ And they also say they have tested it on several 
cars up to 30,000 miles in that same letter. 

Senator Muskie. Hare is the testimony of general 
motor3 on February 9th. There are negative effects here, 
also: "Therefore, these negative test results indicate 
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be evaluated." 

Mr. Braithwaite. Provided to the staff over the lunch 



clogged at 15,000 miles in California. They found a 25-percent 
increase in hydrocarbons at 15,000 miles. 

"They did not think it would have a deleterious effect 
on the converter and the 50, 000-mile process." 

If they could add it to the gasoline that casually 
that they did not think it would have a deleterious effect 
without doing anything to test it out, why should the public 
be required to meet a more stringent test of whether or 
not to remove it? I find that logic very hard to follow. 
Very hard to follow. 

Senator Wallop. Mr. Chairman, I read another document. 
This is a letter, from Gulf's Mr. John P. Decany, Director 
of Emission Control Technology Division. The date of this 
letter was August 16th last year. They were trying to 
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Dling v7ith a portion 
gr we really don't 



] of the nation's fuel supply on sometl 
] know is the cause of manganese. 

Senator Muskie. I am suggesting, Senator, if the public 
| should be held to the requirement of 18 -month test in order 

6 || to prove that the thing should be removed, that it is not 

7 || unreasonable to have required of the industry that they make 

8 | an 18-month test to justify its inclusion. I mean, the 

9 |j burden of proof is the reverse. They haven't tested this 
0 I thing. What proof have they got it is going to have that 

kind of impact on the nation's energy supply? 

12 Ji If they tested it sufficiently to get hard evidence 

13 on that point, then they should have accompanying tests 
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14 just as thorough and comprehensive and not four cars. 
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Senator Wallop. It is a statistical matter, the effect 
it has on the energy supply. That is not a test that exists. 
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That protocol,, however. Senator, does 
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"For y< 



2h the data can be generated 



a study, we estimated that the technical work alone will 
require .a year, and that the rulemaking process will take 
substantial additional time, makes it unlikely that prompt 
action can be taken under Section 211. That is why we too* 
the interim step of requiring the inclusion of MOT in 
certification gasoline as soon as possible." That relates 
to new cars. 



control systems? the further studies we plan to make are 
expected to settle this matter in a definitive manner, but 
will take a good deal of time to cc-molete." 
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from doing that? Is there a government agency? 

Mr. Cummings. Yes. Assuming that you are talking about 
a car which when certified was certified to some standards 
under the Clean Air Act — 

- 

Senator Chafee. Set aside the Clean Air Act. 

Mr. Cummings. Z don't think there is any. 

Senator Chafee. Xt» ether words, are we backing into 
the new territory? I am not. objecting. How we are saying 
if a manufacturer produces : something that might do soma 
harm to the emission control devices, that you want to 
prevent that, too. And the eraissioii control device cost 
what, $150, §200, $200 say? 

But are we going to do anything to protect the car owner 
from Esso or whoever it might be that puts something in that 
no question will wreck your engine? What about that? 

Mr. Cummings. The emission control device wrecks the 
engine? 

Senator Chafee. Wrecks the whole thing. 
Mr. Billings. That is not in the jurisdiction of this 
committee . 

Senator Chafee. That is a nice out. 

Mr. Billings. I am thinking of unrelated to the Clean 
Air Act. 

Mr. Cummings. The only thing I can think of is if the 
gas is worth something whan you buy it. It i« not Government 
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regulation- 

Senator Chafee. That is the right of the consumer to 
go after the oil company* . So wa are taking quite a step 
forward Here in this Act. 

Mr. Cuinmings . Already have, yes. Section 211 of the 
1970 Act did that. 

Senator Chafee. Whose in charge? 

Senator Gravel. One of the questions if you bought a 
gas that was added or made your car run or wrecked your 
spark plugs, but the implication is if something happens to 
the emission control system that, the driver and the consumer 
isn't really concerned because, you know, if it doesn't 
affect the drive ability of the car and mileage, he has no 
incentive to get it fixed or tp exercise a right to warranty. 

Senator Anderson. We have the 90-day provision and 
the manufacturers, already know that this committee is concerned 
about the problems . And they are really getting much more 
than. 90 days, but 90 days from enactment of it. Obviously 
this isn't going to be signed tomorrow or the next day. 
Everybody would look. 

So they are really getting six, seven, eight months. It 
seems to me under the subdivision 3 we need an appropriate 
time provision. In line 3 of subdivision (d)3, when it says 
paragraph 1 and 2 of this sub-section, "if he determines,* 
and we should add language, "within six months." Vfe would 
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of time required. We would give the agency six months from 
date of enactment of this act to see if the product qualified. 
I think , after talking to some of you, the agency people feel 
they need that additional time* 

Mr. Billings. You want six months from the date of 
application by the manufacturer to approve or deny? 
Senator Anderson. That is correct. 
Mr. Billings. Is that consistent with your earlier 
proposal, Senator Chafee? If an application for waiver under 
paragraph 3, the administrator would have to rule within six 
months on whether or not he was going to grant the waiver. 
So he would have to take affirmative action of approving or 
denying that waiver. 

Senator Chafee. And failure to take it is granting. 
Senator Anderson. We talked about this this morning, 
this would certainly be appropriate as far as I am concerned. 
I would like just like to »sk this question: Would it be 
appropriate for some manufacturer to make application sooner? 

Senator Randolph. Senator Adnerson, will you preside, 
please? 

— Mr. Billings. That process is ongoing. 

Senator Anderson. We are concerned that this matter 
ba brought to a head at the earliest possible moment. 1 offer 
that as an amendment. 

Senator Wallop. I will second it. 
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Senator Anderson. Any discussion? 
All in favor say aye. Ayes have it, sorry. 
(Laughter . } 

Senator Anderson. Motion on this as amended . Are you 
reddy to vote on this provision as amended? 

Senator Chafea. I didn't hear the amendment. 

Senator Anderson. The one we just talked about. 

Senator Chafee. I thought we voted on it. 

Senator Anderson. We just amended the motion on whether 
or not this fuel additive section should be adopted as amended. 

Senator Wallop. One further qualification, that the 
staff does take into account Senator Burdick's question about 
all other additives. 

Senator Anderson. All in favor say aye. 

Senator Wallop. No, I think we ought to have a roll 
call, Mr. Chairman. There are a number of pr ox i es here. 
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Senator Hart. Call the roll. 
Mr. Yago. Senator Anderson? 
Senator Anderson. Aye. 
Mr. Yago. Senator Baker? 
Senator Wallop. No, by proxy. 
Mr. Yago. Senator Bentsen? 
(No response.) 

Mr. Yago. Senator Burdick? 

(No response.) 

Mr. Yago. Senator Chafee? 

Senator Anderson. He just voted before he left, 
voted aye. 

Mr. Yago. Senator Culver? 
Senator Hart. Aye., by proxy. 
Mr. Yago. Senator Domenici? 
(No response.) 
Mr. Yago. Senator Gravel? 
Senator Hart. Aye, by proxy. 
Mr. Yago. Senator Hart? 
Senator Hart. Aye. 
Mr. Yago. Senator McClure? 
(No response.) 

Mr. Yago. Senator Moynihan? 

(No response.) 

Mr. Yago. Senator Muskie? 
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Senator Anderson. He is right out there. Why don't 
you check? I talked to him about it. 

Senator Hart. Senator Muskie, aye, by proxy. 
Mr. Yago. Senator Stafford? 
Senator Wallop. Aye, by proxy . 
Mr. Yago. Senator Wallop? 

Senator Wallop. No. And Senator McClure no, by proxy. 
And I withdraw Senator Baker's. 1 misread the signature. 

Mr. Yago. The chairman will be off the phone in a 
minute . 

Senator Hart. I think, John, there is a real question 
as to whether we should go forward. I am not sure we can 
get much done with the attendance that we have. 

Mr. Yago. 1 think the chairman expressed similar 
concern. 

Senator Anderson. Do we stand adjourned? 
Mr. Yago. Unless there is a desire to discuss when 
the committee might want to meet again. 
Senator Hart. Let's discuss that. 
Mr. Billings. Is the chairman back on Friday? 
Mr. Yago. No. 

Mr. Billings. So it would have to be Monday. 
Mr. Yago. Monday would be the earliest date. There 
is a committee hearing scheduled for Monday morning. 

Mr. Billings. That is the nominee's hearing. Maybe 
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we could move that earlier in. the morning,, 

Senator Hart. How long is that? 

Mr. Yago . I believe it is at 9; 30 now. 

Senator Hart. How long would that take? 

Mr. Yago. It is being held for the convenience of the 
Minority. From what I hear? there will be extensive 
questioning. 

Mr. Billings. Let's see if we can't get that moved 

up. 

Senator Hart. As an alternative, this Monday afternoon. 
I think we can wrap this up in an hour and a half if we 
can get members' attendance. 

We have four amendments to discuss? three by the 
chairman and one by myself. 

Mr. Yago,, We will shoot for Monday afternoon. 

(Whereupon, at 4:38 p.m., the committee recessed, to 
reconvene subject to the call of the chair.) 



